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and its Member Lines, 
Petitioners, 
v. 


FEDERAL MARITIME COMMISSION and 
UNITED STATES OF AMERICA, 


Respondents. 


On Petition for Review of an Order of the 
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JOINT APPENDIX 
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Paciric Coast European CoNFERENCE and 
Its Members Lines, 
Petitioners, 
We No. 20,195 
FeperaL Maritime Commission and 
Tus Unirep States oF AMERICA, 
Respondents. 


CERTIFICATION OF THE RECORD BY THE 
FEDERAL MARITIME COMMISSION 


I hereby certify that the following is a true and correct 


list of all the documents which constitute the entire record 
before the Federal Maritime Commission in the above- 
styled proceeding. These documents are and will be held 
in the custody of Thomas Lisi, Secretary, custodian of 
such records for the Federal Maritime Commission for 
and on behalf of the Clerk of the Court, pursuant to the 
provisions of Rule 38(g) of the Rules of the United States 
Court of Appeals for the District of Columbia Circuit. 


In Witness Whereof, I have hereunto set my hand and 
caused the seal of the Federal Maritime Commission to be 
affixed on the 27th day of June 1966. 

/s/ Thomas Lisi 
Thomas Lisi 
Secretary 
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Docket No. 65-28 

. Order to Show Cause, dated August 29, 1965, 5 pages, 
3-page Appendix A. 

Attachment to Order to Show Cause, dated August 10, 


1965, 1 page, 1-page Attachment 1, 1-page Attachment 
2, 3-page Attachment 3, 2-page Attachment 4, 


3. Application for Extension of Time, dated August 30, 


1965, 1 page, 1-page Certificate of Service. 

. Reply of Hearing Counsel to Respondents’ Request 
for Extension of Time, dated September 2, 1965, 3 
pages. 

. Changes to Schedule of Proceeding, dated September 
8, 1965, 1 page. 

Motion for Modification of Order by Petitioners, dated 
September 7, 1965, 4 pages, l-page Certificate of 
Service. 

. Reply of Hearing Counsel to Motion to Modify Order, 
dated September 13, 1965, 4 pages. 

_ Modification of Order by FMC, dated September 21, 
1965, 2 pages. 


. Respondents’ Opening Memorandum, dated September 
24, 1965, 19 pages, 1-page Certificate of Service. 


. Reply Memorandum of Hearing Counsel, dated Octo- 
ber 14, 1965, 15 pages, 1-page Certificate of Service. 

. Respondents’ Reply Memorandum, dated October 20, 
1965, 12 pages, 1-page Certificate of Service. 

- Allotment of Time at Oral Argument, dated October 
20, 1965, 1 page. 
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. Motion to Strike or in the Alternative to Indicate 


Relevant Issues by Hearing Counsel, dated October 
25, 1965, 5 pages. 

. Order on Motion to Strike, dated October 26, 1965, 
1 page. 

. Oral Argument, dated October 27, 1965, Volume I, 
pages 1 thru 55. 

. Report of the Commission, dated January 18, 1966, 
16 pages, 2-page Appendix, 1-page Order. 

. Petition for Rehearing, dated February 15, 1966, 3 
pages, l-page Certificate of Service. 

. Reply of Hearing Counsel to Petition for Rehearing, 
dated February 28, 1966, 4 pages. 

. Application for Stay of Order, dated March 15, 1966, 
4 pages. 


20. Enlargement of Time for Compliance, dated March 
18, 1966, 1 page. 

. Denial of Petition for Reopening, dated March 22, 
1966, 4 pages. 


2. Application for Further Stay of Order, Pending Ap- 


peal, April 8, 1966, 3 pages, 4-page Modifications to be 
Made to F.M.C. Agreement No. 5200, 1-page Certifi- 
cate of Service. 


3. Denial of Application for Further Stay, dated April 


19, 1966, 2 pages. 


Served 
August 9, 1965 
Federal Maritime Commission 


Federal Maritime Commission 


Docket No. 65-28 
Admission to Conference Membership 
Pacific Coast European Conference 


ORDER TO SHOW CAUSE 


Agreement 5200, originally approved on May 26, 1937, 
between the member lines of the Pacific Coast European 
Conference, covers the trade from U.S. Pacific Coast 
ports in Alaska, Washington, Oregon and California to 
ports in the United Kingdom of Great Britain and 
Northern Ireland, Ireland, the Scandinavian Peninsula, 
Ieeland, Continental Europe, and including ports on and 
jn the Baltic and Mediterranean Seas, and the seas bor- 
dering thereon, and French Morocco and the Atlantic 
Islands of the Azores, Madeira, Canary and Cape Verde, 


and by transhipment at the aforementioned ports to ports 
in West, South and East Africa. 


Section 15 of the Shipping Act, 1916, reads, in pertinent 
part, as follows: 
“No such agreement shall be approved, nor shall con- 
tinued approval be permitted . . . in respect to any 
conference agreement, which fails to provide reason- 
able and equal terms and conditions for admission 
and readmission to conference membership of other 
qualified carriers in the trade, or fails to provide that 
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any member may withdraw from membership upon 
reasonable notice without penalty for such with- 
drawal.’’ 


General Order No. 9 was adopted to implement Section 
2 of Public Law 87-344, effective October 3, 1961. In this 
connection the order states that: 
“« > no conference agreement shall be approved, nor 
shall continued approval be permitted for any agree- 
ment, which fails to provide reasonable and equal 
terms and conditions for admission and readmission 
to conference membership of other qualified carriers 
in the trade, or fails to provide that any member may 
withdraw from membership upon reasonable notice 
without penalty for such withdrawal. 


““(b) It is the responsibility of the Federal Mari- 
time Commission under the Shipping Act, 1916, to 
determine that all conference agreements contain 
reasonable and equal terms and conditions for ad- 
mission and readmission to conference membership of 
qualified carriers according to the requirements set 
forth in paragraph (a) of this section. 


“*§ 523.2 Provisions of conference agreements. 


“In effectuation of the policy set forth in § 523.1, 
conference agreements, whether in effect on October 
3, 1961, or initiated after that date, shall contain 
provisions substantially as follows: 

‘“(a) Any common carrier by water which has been 
regularly engaged as a common carrier in the trade 
covered by this agreement, or who furnishes evidence 
of ability and intention in good faith to institute and 
maintain such a common carrier service between ports 
within the scope of this agreement, and who evidences 
an ability and intention in good faith to abide by all 
the terms and conditions of this agreement, may 
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hereafter become a party to this agreement by affix- 
ing its signature thereto. 

“Note: The above Provision will not preclude the 
conference from imposing legitimate conditions on 
membership, including but not necessarily limited to, 
the payment of an admission fee, payment of any 
outstanding financial obligations arising from prior 
membership, or the posting of a security bond or de- 
posit. All such conditions must be made expressed 
terms of the conference agreement, filed with and 
approved by the Commission pursuant to section 15 
of the Shipping Act, 1916. 


““(b) Every application for membership shall be 
acted upon promptly. 

‘€(¢) No carrier which has complied with the condi- 
tions set forth in paragraph (a) of this section shall 
be denied admission or readmission to membership. 


““(d) Prompt notice of admission to membership 
shall be furnished to the Federal Maritime Commis- 
sion and no admission shall be effective prior to the 
postmark date of such notice. 


‘“(e) Advice of any denial of admission to member- 
ship, together with a statement of the reasons there- 
for, shall be furnished promptly to the Federal Mari- 
time Commission. 


‘«(f) Any party may withdraw from the conference 
without penalty by giving at least 30 days’ written 
notice of intention to withdraw to the conference: 
Provided, however, That action taken by the con- 
ference to compel the payment of outstanding 
financial obligations by the resigning member shall 
not be construed as a penalty for withdrawal. 


‘‘(¢) Notice of withdrawal of any party shall be 
furnished promptly to the Federal Maritime Com- 
mission. 
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‘““(h) No party may be expelled against its will from 
this conference except for failure to maintain a com- 
mon carrier service between the ports within the 
scope of this agreement (said failure to be deter- 
mined according to the minimum sailing requirements 
set forth in this agreement) or for failure to abide by 
all the terms and conditions of this agreement. 

‘““(i) No expulsion shall become effective until a 
detailed statement setting forth the reason or reasons 
therefor has been furnished the expelled member and 
a copy of such notification submitted to the Federal 
Maritime Commission.’’ 


On November 5, 1964, the Commission dispatched a 
letter to the Conference Chairman (Attachment 1), advis- 
ing the Conference of the requirement of Section 532.10 
of General Order 9 that all existing conference agree- 
ments be modified to comply with General Order 9 and 
filed with the Commission by July 20, 1964. In his re- 
sponse thereto, dated November 16, 1964 (Attachment 2), 
the Conference Chairman advised that he had studied the 
Conference agreement in the light of General Order 9 and 
believed that every substantive provision of this General 
Order was fully set forth in the Conference Agreement. 


The Conference Chairman was advised by letter of 
April 30, 1965 (Attachment 3) of the specific changes in 
Clauses 4, 10 and 15 of Agreement 5200, as amended, 
which would be necessary to effect compliance with Gen- 
eral Order 9. In response thereto, we were advised by 
the Conference Chairman’s letter dated May 20, 1965 
(Attachment 4), of the Conference’s refusal to amend the 


basic agreement to conform to the requirements of Gen- 
eral Order 9. 
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It appearing that the approved agreement of the mem- 
bers of the Pacifie Coast European Conference does not 
comport with that provision of Section 15 of the Shipping 
Act, 1916, which was the subject of the Commission’s 
General Order No. 9, in the following respects: 


(a) There is no provision for furnishing a detailed 
statement of the reasons for expulsion to the 
party expelled (Section 528.2(i)). 


There is no provision that applications for mem- 
bership shall be acted upon promptly (Section 
523.2(b)). 

“Just and reasonable cause’’ for denial of ad- 
mission to membership does not comply with the 
requirements of General Order No. 9 (Section 
523.2(e)). 

There is no provision for ‘‘prompt”’ notification 
to the Commission of the admission of new 
members (Section 523.2(d)). 


There is no provision for advice to the Commis- 
sion of the conference’s denial of membership 
to any line (Section 523.2(e)). 


The sections referred to are those in the Commission’s 
General Order No. 9, 46 CFR 523, et seq. 


The issues raised herein do not involve any disputed 


issues of fact requiring an evidentiary hearing and re- 


quire a prompt determination by the Commission. 


NOW THEREFORE, pursuant to sections 15 and 22 of 
the Shipping Act, 1916, 
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IT IS ORDERED, That the Pacific Coast European 
Conference and the member lines thereof show cause why 
the Agreement No. 5200, as amended, should not be dis- 
approved by the Commission pursuant to section 15 of 
the Shipping Act, 1916, because of the Conference’s 
failure to comply with the requirements of section 15 of 
the Shipping Act, 1916, and the Conference’s failure to 
comply with the Commission’s General Order No. 9, 
issued April 21, 1964. This proceeding shall be limited to 
the submission of affidavits and memoranda and oral 
argument. The affidavits of fact and memoranda of law 
shall be filed by respondents no later than close of busi- 
ness September 10, 1965, replies thereto shall be filed by 
Hearing Counsel and interveners, if any, no later than 
close of business September 27, 1965. An original and 15 
copies of affidavits of fact, memoranda of law, and replies 
are required to be filed with the Secretary, Federal Mari- 
time Commission, Washington, D.C. 20573. Copies of any 
papers filed with the Secretary should also be served upon 
all parties hereto. Oral argument will be heard at 9:30 
A.M., October 6, 1965 in Room 114, 1321 H Street, N.W., 
Washington, D.C. 

IT IS FURTHER ORDERED, That the Pacific Coast 
European Conference and its member lines as indicated in 
Appendix A attached are hereby made respondents in this 
proceeding. 

IT IS FURTHER ORDERED, That this order be pub- 
lished in the Federal Register and a copy of such order 
be served upon each respondent. 


Persons other than respondents and Hearing Counsel 
who desire to become a party to this proceeding shall file 
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a petition for leave to intervene in accordance with Rule 
5(n) [46 CFR § 201.74] of the Commission’s Rules of 
Practice and Procedure no later than close of business 
August 20, 1965, with copy to Respondent Conference. 


By the Commission.’ 


(Seal) /s/ Thomas Lisi 
Thomas Lisi 
Secretary 


1Vice Chairman Patterson and Commissioner Day do not concur. 


Appendix A 
Pacific Coast European Conference 
Mr. David Lindstedt, Chairman 
417 Montgomery Street 
San Francisco 4, California 


American Export Isbrandtsen Lines, Inc. 
150 California Street 
San Francisco 11, California 
Anglo Canadian Shipping Company Limited/ 
Anglo Canadian Shipping (Westship) Ltd. 
(As one member only) 
837 West Hastings Street 
Vancouver 1, B.C. 
Blue Star Line 
Blue Star Line, Limited 
400 Montgomery Street 
San Francisco 4, California 
Canadian Transport Company Limited 
1199 West Pender Street 
Vancouver 1, B.C. 
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d’Amico Mediterranean Pacific Line 
d’Amico Societa di Navigazione per Azioni 
J. H. Winchester & Co., Inc., Agent 
351 California Street 
San Francisco 4, California 

East Asiatic Line 
The East Asiatic Company Limited 
(A/S Det Ostasiatiske Kompagni) 
The East Asiatic Company, Inc., Agent 
465 California Street 
San Francisco 4, California 


French Line 
Compagnie Generale Transatlantique 
General Steamship Corporation, Ltd., Agent 
1 Bush Street 
San Francisco 4, California 
Furness Line 
Furness, Withy & Co., Ltd. 
310 Sansome Street 
San Francisco 4, California 


Hamburg-American Line 
Hamburg Amerika Linie 
Balfour, Guthrie & Co., Limited, Agent 
255 California Street 
San Francisco 11, California 


Hanseatic-Vaasa Line 
Hanseatische Reederei Emil Offen & Co. 
Vaasa Line Oy (As one member only) 
Williams, Dimond & Co., Agents 
215 Market Street 
San Francisco 5, California 
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Holland-America Line 
N.V. Nederlandsche-Amerikaansche 
Stoomvaart Maatschappij 
324 Sansome Street 
San Francisco 4, California 


Interocean Line 
Westfal-Larsen & Co. A/S 
Westfal-Larsen Company, Inc., Agent 
310 Sansome Street 
San Francisco 4, California 

Italian Line 
“‘Ttalia’’? Societa Per Azioni di Navigazione 
General Steamship Corporation, Ltd., Agent 
1 Bush Street 
San Francisco 4, California 

Italnavi Line 
Italnavi Societa di Navigazione per Azioni 
Transmarine Navigation Corporation, Agent 
655 South Flower Street 
Los Angeles 17, California 


Johnson Line 
Rederiaktiebolaget Nordstjernan 
Grace Line Inc., Agent 
2 Pine Street 
San Francisco 11, California 


North German Lloyd 
Norddeutscher Lloyd 
Balfour, Guthrie & Co., Limited, Agent 
255 California Street 
San Francisco 11, California 


Fred. Olsen Line 
Fred. Olsen & Co., 
Fred. Olsen Line Agency, Ltd., Agent 
465 California Street 
San Francisco 4, California 
Royal Mail Lines Limited 
Exchange Building 
Seattle 4, Washington 
United Yugoslav Lines 
Monitor Steamship Agency, Inc., Agent 
2 Pine Street 
San Francisco 11, California 
States Marine Lines 
States Marine Lines, Inc. 
Global Bulk Transport Incorporated 
(As one member only) 
100 Bush Street 
San Francisco 4, California 


Zim Israel Navigation Co., Ltd./ 
Naviera Castellana, S.A. 
(As one member only) 
Williams, Dimond & Co., Agent 
215 Market Street 
San Francisco 5, California 
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Attachment 1 
Federal Maritime Commission 
Washington, D.C. 20573 
Nov. 5, 1964 
In reply refer to: 
A17-9-1/5200 :32 
AIR MAIL 
Mr. David Lindstedt, Chairman 
Pacific Coast - European Conference 
417 Montgomery Street 
San Francisco, California 94104 


Dear Mr. Lindstedt: 
Subject: Agreement No. 5200 


There is enclosed a copy of the Commission’s General 
Order 9, prescribing admission, withdrawal and expulsion 
provisions to be incorporated in steamship conference 
agreements. Your attention is invited to Part 523.10 
which as amended on June 23, 1964, provides that all 
existing conference agreements must be modified to com- 
ply with General Order 9 and filed with the Commission 
by July 20, 1964. 

Some time has now clapsed since expiration of the July 
deadline and the Commission has not yet received a modifi- 
cation to the subject agreement. It is possible that you 
have not filed a modification through oversight. On the 
other hand, it may be the position of the parties to this 
agreement that it presently contains all provisions re- 


quired by General Order 9 and does not contain any pro- 


visions which would be inconsistent with said General 
Order. 
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In either event we would appreciate advice at your 
earliest convenience. If the modification was not filed 
through oversight, please indicate in your reply when we 
may expect to receive it. 
Sincerely yours, 
/s/ Timothy J. May 
Timothy J. May 
Managing Director 


Enclosure 


Attachment 2 


(Letterhead of 
Pacific Coast European Conference) 


16 November 1964 
Mr. Timothy J. May, 
Managing Director 
Federal Maritime Commission 
Washington 25, D. C. #2573 
Re: General Order No. 9 
Dear Mr. May: 

I received your letter of November 5, 1964, inquiring 
the reasons for the failure of the Members of this Con- 
ference to amend their basic Agreement in order to com- 
ply with the Commission’s General Order No. 9. 

L have studied our Conference Agreement in the light of 
General Order No. 9 and believe that every substantive 


provision of the General Order is fully set forth in the 


Conference Agreement. In fact, any amendment. to the 
Conference Agreement to add a provision set forth in the 
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General Order would necessarily be repetitious of pro- 
visions already in the Agreement with regard to each of 
the matters covered by the General Order, i. e., admission, 
withdrawal and expulsion provisions of steamship con- 
ference agreements. 


Your letter of November 5 does not indicate in any 
respect that our Conference Agreement fails to comply 
with the General Order. If, in your opinion, our Confer- 
ence Agreement does not fully comply with the General 
Order and you will advise us in what respect you believe 
this to be so, then, of course, the matter may be presented 
to the Members of the Conference for such action as may 
be called for. 

Very truly yours, 
/s/ David Lindstedt 
David Lindstedt 
Chairman 


Attachment 3 
Apr. 30, 1965 
A17-9-1/5200 :32 

AIR MAIL 
Mr. David Lindstedt, Chainnan 
Pacific Coast - European Conference 
417 Montgomery Street 
San Francisco, California 94104 


Dear Mr. Lindstedt: 


We refer to your letter of November 16, 1964 in response 
to our inquiry of November 5, 1964 regarding compliance 
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with the requirements of General Order 9 (46 CFR 523). 
You state that you believe that every substantive pro- 
vision of General Order 9 is fully set forth in Agreement 
No. 5200, as amended. 

In our review of Agreement No. 5200, as amended, we find 
that Clauses 4, 10, 12 and 15 thereof do not comply with 
the requirements of Sections 523.2(a), (b), (¢), (d), (e) 
and (i) of said General Order 9, in the following respects: 


Clause 4 

Section 523.2(i) of General Order 9 provides that no ex- 
pulsion shall become effective until a detailed statement 
setting forth the reason or reasons therefor has been 
furnished the expelled member and a copy of such notifi- 
cation submitted to the Federal Maritime Commission. 
We suggest the addition of such a provision to Para- 
graph 3 of Clause 4. 

Section 523.2(¢) of said General Order provides no car- 
rier which has complied with the membership conditions 
set forth in Section 523.2(a) shall be denied adinission or 
readmission to membership. Paragraph 5 of Clause + pro- 
vides that if any member resigns and thereafter seeks 
readmission, or if any subsidiary or affiliated company 
seeks readmission, they shall pay the Conference the sum 
of $12,500 except when readmitted after three years from 


the effective date of such resignation. It further provides 


that in the case of expulsion of any member from the 
Conference, neither it, nor its subsidiary, affillate or suc- 
cessor shall be readmitted without payment of this sum. 


The adinission fee of $1,000, none of which is returnable, 
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is required (Clause 11) to be deposited with the Con- 
ference. Section 523.2(¢c) does not differentiate between 
admission and readmission. It is clear, therefore, that the 
charging of a higher fee for readmission than for admis- 
sion is contrary to Sections 523.2(a) and (c) of General 
Order 9. 


Clause 10 

Section 523.2(b) of said General Order provides that 
every application for membership shall be acted upon 
promptly. Clause 10 does not include this requirement. 


Section 523.2(c) of said General Order 9 provides that no 
carrier which meets the membership requirements of Sec- 
tion 523.2(a) shall be denied admission to membership. 
The reference to ‘‘just and reasonable cause’’ in the sixth 
line of Clause 10 as criteria for the denial of membership 
should be deleted therefrom, and the phrase ‘‘failure to 
meet the above requirements’’ substituted in lieu thereof. 
Section 523.2(d) of said General Order 9 provides that 
prompt notice of admission to membership shall be fur- 
nished to the Federal Maritime Commission and no 
admission shall be effective prior to the postmark date of 
such notice. Compliance therewith can be accomplished by 
the insertion of the word ‘‘prompt’’ between the words 
‘until’? and ‘‘notice’’? which appear in the seventh line 
of Clause 10. 


Section 523.2(e) of said General Order 9 provides that 


advice of any denial of admission to membership, together 


with a statement of the reasons therefor, shall be fur- 
nished promptly to the Federal Maritime Commission. We 
suggest the addition of such a provision to Clause 10. 


Clause 15 

Section 523.2(i) of General Order 9 provides that no 
expulsion shall become effective until a detailed statement 
setting forth the reason or reasons therefor has been fur- 
nished the expelled member and a copy of such notifica- 
tion submitted to the Federal Maritime Commission 


Accordingly, the final sentence of Clause 15 covering 
expulsion for breach of agreement should be amended to 
provide for submittal of the reason or reasons for expul- 
sion to the expelled member as well as to the Commission. 
Any reference in the agreement to ‘‘the United States 
Maritime Commission’? should be changed to read ‘‘the 
governmental agency charged with the administration of 
Section 15, U.S. Shipping Act, 1916.” 

A properly executed amendment, conforming to the ad- 
mission, withdrawal and expulsion requirements of Gen- 
eral Order 9, 2 copy of which is enclosed, should be 
submitted to the Commission at the earliest possible date. 


Your prompt attention to this matter would be appre- 


ciated. 
Sincerely yours, 
/s/ William Levenstein 
William Levenstein, Chief 
Division of Carrier Agreements 
Bureau of Foreign Regulation 


Enclosure 
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Attachment 4 


(Letterhead of 
Pacific Coast European Conference) 
20 May 1965 

Mr. William Levenstein, Chief 

Division of Carrier Agreements 

Bureau of Foreign Regulation 

Federal Maritime Commission 

Washington 25, D.C. 


Dear Mr. Levenstein: 

This will reply to your letter of April 30, 1965, de- 
manding compliance with General Order No. 9 by the sub- 
mission of nine modifications to the Agreement of this 
Conference. 


We are thoroughly confused by your letter. For 
example, you state that the provision in our Conference 
Agreement calling for the payment of the sum of 
$12,500.00 upon readmission of a line after resigning and 
remaining out of the Conference for less than three years 


is not permitted by the Commission’s General Order. On 


the other hand, the provision has been approved under 
Section 15 by the Commission’s predecessors, and has 
been in effect for many years. It has never been found 
unjustly discriminatory, detrimental and so on, nor has 
it ever been disapproved in accordance with the require- 
ments of Section 15. As we understand the Shipping Act, 
an Agreement, once approved, remains approved unless 
and until it is disapproved in accordance with the statute. 
We certainly do not understand that a provision of this 
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importance can be arbitrarily disapproved simply by the 


promulgation of a General Order. 

What has been said above applies to each of these sug- 
gestions in your letter. The five different reporting re- 
quirements for example, appear to us to be indirect efforts 
of the Commission to demand reports from the members 
of the Conference that are not authorized by any pro- 
vision of the Shipping Act. In our opinion, the Commis- 
sion is attempting to obtain reports from the Conference 
that it cannot lawfully obtain otherwise, and is attempting 
to do this by forcing us to agree to furnish the reports. 
Section 15 of the Shipping Act does not require steamship 
lines to agree on anything. It only requires the steamship 
lines to file whatever agreements they may voluntarily 


enter into. 


Tf you can show us anything in Section 15 of the Ship- 
ping Act which requires that the lines shall adopt agree- 
ments that are prescribed in a General Order, then, of 
course, we will reconsider. Otherwise, the members of this 
Conference believe that their present Agreement is lawful 
in every respect, and that it continues lawful unless and 
until it can be disapproved upon proper, specific findings, 
as set forth in Section 15 of the Shipping Act. 

Very truly yours, 
/s/ David Lindstedt 
David Lindstedt 
Chairman 
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Served January 18, 1966 
Federal Maritime Commission 


Federal Maritime Commission 


No. 65-28 
Admission to Conference Membership 
Pacific Coast European Conference 


Agreement No. 5200 found not to comply with require- 
ments of section 15 of the Shipping Act, 1916, and 
General Order No. 9. Pacific Coast European Con- 
ference and its member lines ordered to amend 
Agreement No. 5200 to so comply, otherwise the Com- 
mission will withdraw approval of their basic con- 
ference agreement. 


General Order No. 9 is a reasonable and valid promulga- 
tion of rules pursuant to sections 15 and 43 of the 
Shipping Act, 1916, and the Commission is authorized 


to disapprove Agreement No. 5200 for noncompliance 
therewith. 


Leonard G. James and F’. Conger Fawcett for Pacific 
Coast European Conference, respondent. 

Richard S. Harsh and Donald J. Brunner, Hearing 
Counsel. 

REPORT 

By the Commission: (John Harllee, Chairman; Ashton 
C. Barrett, James V. Day and George H. Hearn, Com- 
missioners) 
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Proceedings 

By order served August 9, 1965, we directed the Pacific 
Coast European Conference (Conference) and its member 
lines to show cause why their agreement (FMC No. 5200) 
should not be disapproved pursuant to section 15 of the 
Shipping Act, 1916 (the Act) because of the Conference’s 
failure to comply with the requirements of that section 
and of our General Order No. 9 (General Order). The 
respondents have filed their opening memorandum, Hear- 
ing Counsel have answered, and respondents have replied 


thereto. We heard oral argument. 


Facts 
The Pacific Coast European Conference is an associa- 


tion of common earriers by water operating from ports on 


the Pacific Coast of the United States to ports in Europe, 


Iceland, North Africa, the Atlantic islands of the Azores, 
Madeira, Canary and Cape Verde, and by transshipment 
at the aforementioned ports to ports in West, South and 
East Africa. The operations and activities of the Con- 
ference are conducted pursuant to its basic conference 
agreement No. 5200, which was originally approved 
under section 15 of the Act in 1937. 

Section 2 of Publie Law 87-346 amended section 15 of 
the Act to provide that no conference agreement shall be 
approved, nor shall continued approval be permitted for 
any conference agreement ‘¢which fails to provide reason- 


able and equal terms and conditions for admission and 


tAgreement No. 5200 provides, inter alia, for the establishment, 
reeulation and maintenance of agreed rates, charges and practices 
on eargo moving in the trade covered by the agreement. 
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readmission to conference membership of other qualified 
carriers in the trade, or fails to provide that any member 
may withdraw from membership upon reasonable notice 
without penalty for such withdrawal.” 


General Order No. 9 (46 C.F.R. 523 ef seg.) was 
adopted in implementation of section 15 and contains the 
Commission’s guidelines concerning admissions to and 
withdrawals and expulsions from conference membership.’ 
Conferences subject to the Commission’s jurisdiction were 
given until July 20, 1964, to file any amendments to their 
agreements which were made necessary by General Order 
No. 9. 

On November 5, 1964, the Commission wrote the Con- 
ference chairman, Mr. David Lindstedt, advising him that 
as yet no amendments to Agreement No. 5200 pursuant to 
General Order No. 9 had been received and further advis- 
ing him of the requirement of section 523.10(a) of 
General Order No. 9 that all existing conference agree- 
ments be modified to comply with the General Order and 
filed with the Commission by July 20, 1964. The letter 
requested the chairman’s clarification of the Conference’s 


position regarding its agreement and Gencral Order No. 
9, In his response dated November 16, 1964, Mr. Lindstedt 
advised that he had ‘‘studied the conference agreement in 
the light of General Order No. 9 and believe[d] that every 
substantive provision of the General Order [was] fully 


set forth in the conference agreement.’’ He further stated 
that if, in the Commission’s opinion, the conference agree- 


ment did not fully comply with the General Order and he 


2For the complete text of Gencral Order No. 9 see Appendix. 
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was advised in what respect this is so, the matter could 


be presented to the members of the Conference for appro- 
priate action. 


By letter of April 30, 1965, the Bureau of Foreign 
Regulation advised that Clauses 4, 10, and 15 of the con- 
ference agreement did not comply with the requirements 
of subsections 523.2(a), (b), (c), (d), (e), and (i) of the 
General Order. The Bureau’s letters contained detailed 
discussion of the specifie changes which would be neces- 
sary to effect compliance with the General Order. 


The Conference made no attempt to amend Agreement 
No. 5200 to comply with the changes recommended by 
the Commission’s staff. Instead, Mr. Lindstedt, by letter 
dated May 20, 1965, informed the Commission in relevant 
part as follows: 

The five different reporting requirements . . ., 
appear to us to be indirect efforts of the Commission 
to demand reports from the members of the Con- 
ference that are not authorized by any provision of 
the Shipping Act. In our opinion, the Commission is 
attempting to obtain reports from the Conference 
that it cannot lawfully obtain otherwise, and is at- 
tempting to do this by forcing us to agree to furnish 
the reports. Section 15 of the Shipping Act does not 
require steamship lines to agree on anything. It only 
requires the steamship lines to file whatever agree- 
ments they may voluntarily enter into. 

If you can show us anything in section 15 of the 
Shipping Act which requires that the lines shall adopt 
agreements that are prescribed in a General Order, 
then, of course, we will reconsider. Otherwise, the 
members of this Conference believe that their present 
Agreement is lawful in every respect, and that it con- 
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tinues lawful unless and until it can be disapproved 
upon proper, specific findings, as set forth in section 
15 of the Shipping Act. 


Following receipt of this explanation of the Con- 
ference’s position, the Commission served the Order to 
Show Cause. The order stated that it appeared that 
Agreement No. 5200 did not comport with the provisions 
of General Order No. 9 in the following respects: 

(a) There is no provision for furnishing a detailed 
statement of the reasons for expulsion to the 
party expelled (section 523.2(i)). 

There is no provision that applications for mem- 
bership shall be acted upon promptly (section 
523.2(b)). 

“‘Just and reasonable cause’’ for denial of ad- 
mission to membership does not comply with 
the requirements of General Order No. 9 (sec- 
tion 523.2(a)). 

There is no provision for ‘‘prompt notification 
to the Commission of the admission of new 
members’’ (section 523.2(d)). 

There is no provision for advice to the Commis- 
sion of the conference denial of membership to 


any line (section 523.2(e)). 


Discussion and Conclusion 


Respondents contend that, while their agreement ‘‘com- 
ports’? with General Order No. 9 and section 15 of the 


Act, General Order No. 9 is invalid administrative ‘‘legis- 


lation’? which is completely without statutory support 
and as such cannot provide the basis for disapproval of 
respondents’ agreement. They argue that General Order 
No. 9 by ‘‘prescribing mandatory preconditions for ap- 
proval (or continued approval)’’ of conference agree- 
ments effectively reverses the ‘‘presumption’’ in favor of 
conference agreements found in the Shipping Act and is 
thereby in ‘‘direct conflict with the statutory scheme, and 
is, as a consequence, void, ‘a mere nullity.’’’ In short, 
respondents contend that we may make no rules imple- 
menting, explaining, interpreting, or clarifying the statu- 
tory requirement that conference agreements provide 
‘‘reasonable and equal terms and conditions of admission 
and readmission to conference membership of other 
qualified carriers in the trade’’ and ‘‘that any member 
may withdraw from membership upon reasonable notice 


without penalty for such withdrawal.’’ 


A short review of the body of case law regarding con- 


ference admissions in existence when section 15 was 


amended to include the ‘‘reasonable and equal’’ provision 


will demonstrate that General Order No. 9 was indeed 
necessary to carry out the provisions of the Act and was 
intended to effectively insure that the Congressional 
intent behind the ‘‘reasonable and equal’’ provision was 
realized. While an early decision of the U.S. Maritime 
Commission approved the rejection of an applicant for 


3In the words of the Ninth Cireuit Court of Appeals “Rule- 
making is legislation on the administrative level.” Willapoint 
Oysters v. Ewing, 174 F. 2d 676, 693, cert. denied 338 U.S. 86 
(1949). 

4Our authority to promulgate “such rules and regulations as 
may be necessary to carry out the provisions of [the] Act” is 
found in section 43. 


admission on the ground that at the time of the request 

for membership it did not have an established operation 

in the trade, Hind Rolph € Co. v. Compagnie Generale 

Transatlantique, 2 U.S.M.C. 188 (1989), somewhat later 

the U.S. Maritime Commission rejected denial based on 

an agreement which permitted admission only of an 

applicant engaged in operating vessels reguiarly in the 

trade. Black Diamond S.S. Corp. v. Compagnie Maritime 

Belge, 2 U.S.M.C. 755 (1946). The Commission said in the 
Black Diamond case: 

...a proper clause would be somewhat as follows: 

Any common carrier by water as defined in section 

1 of the Shipping Act, 1916, as amended, who has 

been regularly engaged as such common carrier in 

the trade covered by the agreement, or who fur- 

nishes evidence of ability and intention in good 

faith to institute and maintain a regular service 

between ports within the scope of this agreement, 

may hereafter become a party to this agreement... 


Thus, in 1962 the Antitrust Subcommittee of the House 
Committee on the Judiciary in its Report, Monopoly 
Practices in the Ocean Freight Industry, said: 

Since 1940 the Commission (FMC) and its predeces- 
sors have committed themselves to an affirmative 
policy of assuring relatively easy access to conference 
membership for newcomers . - - It is safe to gen- 
eralize by saying that today, as a matter of law, a 
line must be admitted to any steamship conference 
provided it has the ability to maintain, and has the 
good faith intention of instituting a regular service 
within the ambit of the conference agreement. Such 
membership, of course, must be granted upon ‘‘equal 
terms’? with existing participants in the conference 
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eo converso a carrier willing to participate in any 
given conference must be willing to abide by the 
terms and conditions of the conference agreement. 
(Footnotes omitted).° 


Since the declaration of this ‘‘open door’’ policy confer- 
ences have sought to deny admission on many grounds 
and to impose a variety of conditions upon admission to 
conference membership some of which our predecessors 
found were in fact exclusionary and designed to prohibit 
or at least deter admissions. The cases on admissions are 
many and the repetitious citation here would accomplish 
little. It is sufficient to say, however, that securing free 
and open admission to conferences has in the past proved 
a constant problem. Nor has it ceased to be a problem 
today, for when the Antitrust Subcommittee issued its 
report in 1962, it said at page 99 thereof: 
Various reasons have been offered over the course of 
years for excluding applicants from conferences. 
Since it is by now recognized by conferences that few 
if any of these alleged justifications would be con- 


5Report of the Antitrust Subcommittee of the House Committee 
on the Judiciary on Monopoly Problems in the Ocean Freight 
Industry, March 1, 1962, pages 96-98. 

‘For example, however, the following bases for denial or con- 
ditions on admission were found unlawful: trade already ade- 
quately tonnaged, Sigfried Olsen v. Blue Star Line, Limited, 2 
U.S.M.C. 529, 532; requirement that applicant join additional 
conference, Cosmopolitan Line v. Black Diamond Lines, Inc., 
2 U.S.M.C. 321, 329; admission would bring about unnecessary 
and excessive competition, Waterman S.S. Corp. v. Arnold 
Bernstein Line, 2 U.S.M.C. 238, 243-44; possibility of applicant 
ceasing operation in future, Sprague S.S. Agency, Inc. v. A/S 
Tvarans Rederi, 2 U.S.M.C. 72, 76; agreement to impose condition 
on admission to membership that applicant withdraw from litiga- 
tion before the Federal Maritime Board, in which applicant’s 
position was adverse to conference's, Pacific Coast European Con- 
ference—Limitation on Membership, 5 F.M.B. 247. 
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sidered valid today in view of the Board’s “Sopen 
door’’ policy with respect to membership, current 
efforts to exclude new members from steamship con- 
ferences have had to assume more subtle guises. 
These have taken the form of attempting to persuade 
applicants to remain outside the trade because of 
the thinness of traffic, delay and proserastination in 
the processing of applications for admission, or exact- 
ing as conditions of membership agreement with 
respect to rate practices in areas beyond the scope of 
the conference. (Footnotes omitted) 


It was against this background that section 15 was 
amended to include the reasonable and equal provision.’ 
We think it clear that Congress in so amending section 15 
was in fact but statutorily formalizing what had already 
been the declared policy for over two decades and that 
the reasonable and equal language was merely convenient 
legislative shorthand for the more particularized require- 


ments found in the many decisions of our predecessors 


under section 15. 


Experience under section 15 demonstrated that the 
problem presented by conference admissions to member- 
ship was twofold. On the one hand it concerned the 
validity of the various substantive criteria established by 
conferences for the determination of whether an applicant 


7Although the Antitrust Subcommitte’s Report was not issued 
until after H.R. 6775 (the bill which ultimately beeame P.L. 
87-346) was passed by the House, the Merchant Marine and 
Fisheries Committee which reported the bill had the benefit of 
the Antitrust Subeommittce’s findings and conclusions since the 
bill itself was “the product of careful and harmonious work be- 
tween the two standing committees of the House.” Hearings Before 
the Merchant Marine Subcommittee of the Senate Committee on 
Commerce, June 16, 1961, Part 1, page 7. 


32 


was qualified for membership, and on the other hand it 
concerned the more ‘‘subtle guises’’ of attempted exclu- 
sion such as persuasion, procrastination and the exaction 
of conditions. Thus General Order No. 9 itself seeks to 
achieve a twofold purpose. It seeks to insure that invalid 
substantive criteria established by conferences do not work 
to exclude qualified carriers from membership.’ It further 
seeks to insure that conferences do not practice the more 
‘*subtle’’ methods of exclusion by requiring that all appli- 
cations be acted upon promptly (section 523.2(b)) and by 
requiring that all conditions of membership be specified 
in the agreement and approved by the Commission (Note 
to section 523.2(a)). Yet other provisions are designed to 
insure that all actions taken with regard to admissions, 
withdrawals and expulsions are promptly reported to the 
Commission so that we may insure that the requirements 
of section 15 are met (the reporting requirements of sec- 
tions 523.2(d), (g), (i)). 

Notwithstanding all this it is apparently respondents’ 
view that each conference action must be reviewed on an 
ad hoc basis because they variously state that ‘‘congress 
clearly intended that each case be determined on its own 
merits, with reference to the statutory standard,’’ and 
that we cannot categorize in advance ‘‘across-the-board 


8Thus, section 523.2(a) requires that all conference agreements 
contain a provision substantially as follows: 

“Any common carrier by water which has been regularly 
engaged as a common carrier in the trade covered by this 
agreement, or who furnishes evidence of ability and intention 
in good faith to institute and maintain such a common carrier 
service between ports within the scope of this agreement and 
who evidences an ability and intention in good faith to abide 
by all the terms and conditions of this agreement may here- 
after became a party to this agreement by affixing his signa- 
ture thereto.” 
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terms for automatic termination or disapproval,”’ and that 
‘to the extent that General Order No. 9 ‘requires’ dis- 
approval of Agreement 5200 for nonconformance to its 
terms, it is inconsistent with the statutory scheme... 
[and] is therefore necessarily invalid and of no legal 
force.’? Respondents offer many citations in support of 
their contentions, most of which deal with regulations 
found by the courts to exceed the statutory grant of 
power upon which the regulations were based. We find 
these cases inapposite. The reduction of almost 30 years 
of agency case law to a rule of future application is 
merely the substitution of administrative ‘‘legislation’’ 
for administrative stare decisis and can hardly be con- 
sidered in excess of our statutory authority—particularly 
in view of the fact that the vastly predominant portion of 
the agency case law was made prior to the statutory 
amendment giving recognition to the policy established 
in that case law. Moreover, to take each conference action 
on an ad hoc basis would through time-consuming litiga- 
tion result in just that delay in the admission of qualified 
applicants that the General Order seeks to prevent. Re- 


spondents content themselves with repeated assertions that 


General Order No. 9 is in direct conflict with section 15 but 
they do not state how this is so.® We think the foregoing 
clearly demonstrates that far from being in conflict with 


section 15, General Order No. 9 is in complete harmony 


°Unless the assertion that an agreement may not be disapproved 
for noncompliance with General Order No. 9 but only for non- 
compliance with section 15 is intended to illustrate this conflict. 
Tf this be the case the clear answer is that the agreement is or 
would be disapproved for failure to mect the standards of section 
15 as explained and clarified in General Order No. 9. 
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therewith and simply seeks to realize the Congressional 
intent behind that section. 


Respondents in addition to arguing the invalidity of 
General Order No. 9 also contend that their agreement 
‘‘comports’’ with the General Order anyway. The rele- 
vant provisions of respondents’ agreement dealing with 
admissions, withdrawals, and expulsions are: Article 4 
dealing with maintenance of service as a prerequisite to 
common carrier status and readmission fee; Article 8 
prescribing the majority necessary to admit new members; 
Article 10 setting forth the qualifications necessary for 
admission; Article 11 providing for the admission fee; 
Article 12 providing for withdrawal from membership on 
30 days’ notice; and Article 13 providing that a resigning 
member shall be bound to the terms of the agreement for 
the 30-day notice period but will not be entitled to vote. 
We shall deal with the alleged instances of noncompliance 
in slightly different order than they appear in the show 
cause order instituting this proceeding. 


As approved to date, Article 10 of Agreement 5200 
which establishes the basic criteria for admission to the 


conference provides: 


10. MEMBERSHIP. Any person, firm or corpora- 
tion regularly operating, or giving substantial and 
reliable evidence of intention to operate regularly, as 
2 common carrier by water in the trade covered by 
this agreement may become a member of the Confer- 
ence upon the agreement of the parties as provided 
in Article 8, and by affixing his, their or its signature 
hereto, or to a counterpart hereof. No eligible appli- 
cant shall be denied membership except for just and 
reasonable cause and no membership shall become 
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effective until notice thereof has been sent to the 
government agency charged with the administration 
of Section 15 of the U. S. Shipping Act, 1916, as 
amended. 


This provision fails to comply with General Order No. 9 
in two respects. On one hand it fails to provide that all 
applications shall be acted upon promptly as required by 
section 523.2(b) and the inclusion of the proviso that no 
application shall be denied except for ‘‘just and reason- 
able cause’? is in conflict with section 523.2(¢) which 
provides that *‘no earrier which has complied with the 
condition in paragraph (a) of this section shall be denied 
membership.’”° As to the former respondents state that 
if the word ‘‘prompt’’ is the difference between compli- 
ance and noncompliance then the word ‘‘substantially’’ is 
without meaning.!! Respondents misconceive the issue 
here. While Article 10 provides that *‘no membership shall 
become effective until notice thereof has been sent to the’’ 
Comunission, the article is devoid of any statement re- 
quiring prompt conference action upon an application. As 
we have already noted, procrastination in acting upon 


applications for admission is one of the ways in which 


conferences may seek to discourage new members. So long 
as the basic agreement contains no requirement that 
prompt action be taken and so long as that agreement 
continues to enjoy our approval, conferences may at 
least argue that no such requirement is applicable. To 
avoid any such misunderstanding as to the obligations 
a 
10See supra footnote 8. 


1S¢ection 523.1 requires that all conference agreements contain 
provisions “substantially” as set forth in the General Order. 
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under the agreement, we shall insist on the inclusion of a 
clause which specifically requires prompt action on all 
applications for membership. This is not as respondent 
implies an attempt to achieve a ‘‘definitive, Platonically- 
‘essential’ conference document.’’ Rather it is an effort to 
avoid the recurrence of the same sort of problem that has 
plagued regulatory efforts under the Shipping Act almost 
from the instant of its enactment—that of conflicting in- 
terpretations of conference agreements. The majority of 
proceedings under the Shipping Act concerned in one way 
or another the meaning of provisions of section 15 agree- 
ments and the authority, duties, and responsibilities of 
parties to them. Respondents themselves have been in- 
volved in several such proceedings over the years.* In 
promulgating General Order No. 9, we sought nothing 
more than the prevention of future controversy over the 
membership practices of conferences in our foreign com- 
merce by the establishment of uniform guidelines. As we 
have already noted so long as respondents’ agreement 
fails to contain the obligation to act promptly on applica- 
tions for membership they are free to argue that by 
continuing our approval of the agreement, we have some- 
how waived the requirement as to them. But respondents 
argue that ‘‘substantial’’ compliance cannot hinge upon 
anything so minute as the absence of the word prompt, 
thus their agreement is in ‘‘substantial’’ compliance with 
the General Order. 


128ee for example, Pacific Coast European Conference—Pay- 
ment of Brokerage, 5 F.M.B, 225 (1957) ; Pacific Coast European 
Conference—Limitation on Membership, 5 F.M.B. 247 (1957); 
In Re Pacific Coast European Conference, 7 F.M.C. 27 (1961) ; 
and Pacific Coast European Conference Port Equalization Rule, 
7 FMC. 623 (1963). 
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We think our authority clearly extends to the prescrib- 
ing of uniform admission, withdrawal, and expulsion 
clauses which must be included verbatim in all conference 
agreements, and we could have adopted this course. How- 
ever, our experience has been that conferences operating 
in our foreign commerce have experienced some difficulty 
in translating uniform clauses into the languages of the 
various countries operating vessels in our commerce. Thus, 
where consistent with the purposes of the Act and our 
responsibilities under it, we allow individuals to use their 
own language so long as the required result is achieved. 
Respondents’ agreement does not, of course, achieve the 
required result, and unless amended to do so, it will be 
disapproved. 


The second issue raised by Article 10 of respondents’ 
agreement is concerned with that portion of the Article 
which states that ‘‘No eligible applicant shall be denied 
membership except for just and reasonable cause.’’ The 
inclusion of ‘‘just and reasonable cause’’ as a ground for 
denying membership runs directly counter to section 
523.2(b) which states that ‘‘no carrier which has complied 
with the requirements of paragraph (a)’’ of section 
523.2 shall be denied membership.’* Respondents’ Article 
10 is otherwise in compliance with section 523.2(a) and 
carriers meeting the requirements of 523.2(a) should be 
admitted to membership without more. But respondents 
have added a further condition or proviso upon which 
admission can be denied—that of ‘‘just and reasonable 


13See footnote 8 supra. 
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eause.’’* We will recognize no such further conditions. 


Respondents must delete the objectionable language. 


Section 523.2(d) provides: 
Prompt notice of admission to membership shall be 
furnished to the Federal Maritime Commission and 
no admission shall be effective prior to the post- 
mark date of such notice. 


Article 10 of Respondents’ agreement provides in relevant 


part: 

. no membership shall be effective until notice 
thereof has been sent to the governmental agency 
charged with the administration of section 15 of the 
U.S. Shipping Act, 1916, as amended. 


Here again there is no requirement of prompt action, and 
since the effectiveness of any admission is contingent on 
the dispatch of the required notice the reason for requir- 
ing prompt notice is obvious. Procrastination in sending 
the required notice is just as harmful to the prospective 
member as delay in action upon his application. For the 
reason stated supra we will require that the provision be 
amended to require ‘‘prompt’’ notice. 
Section 523.2(e) provides: 

Advice of any denial of admission to membership, 

together with a statement of the reasons therefor, 

shall be furnished promptly to the Federal Maritime 

Commission. 


rey 

14For an instance in which respondents sought to use the proviso 
as a means of forcing an applicant for membership to withdraw 
from litigation before the Federal Maritime Board as the price 
of admission to the conference, see Pacific Coast European Con- 
ference—Limitation on Membership, 5 F.M.B. 247 (1957). 
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Although respondents concede that there is no express 
provision in its agreement which explicitly provides that 
advice of any denial of admission to membership shall be 
furnished to this Commission, they argue that denial of 
membership to any line would appear in the conference 
minutes, which must be filed with the Commission pur- 
suant to Article 16 of their agreement.1° Respondents 
argue that this provision is perfectly adequate and that 
minutes are the ‘‘logical vehicle’’ for the conveyance of 
advice to the Commission. 


Minutes may be one vehicle for submitting advice to the 
Commission, but their possible use as a means of com- 
munication in no way commits or directs anyone to pro- 
vide anything. Our experience has been that minutes gen- 
erally contain no more than a simple statement of the 
action taken and contain no explanation of the reasons 
underlying the action. Moreover, nothing in respondents’ 
agreement requires that the ‘‘advice of denial’’ be fur- 
nished ‘‘promptly.’’ As we have already stated, the matter 
of conference membership was deemed of sufficient im- 
portance to warrant a specific statutory amendment, and 
we consider it sufficiently important to require a separate 
report on all actions taken by conferences regarding ad- 
missions to and withdrawals and expulsions from confer- 
ence membership. Respondents’ agreement is not in 
substantial compliance with section 523.2(e) and must be 
modified. 


15Article 16 provides: 
“Copies of Minutes of all Meetings, rates, charges, classifica- 
tions, rules and/or regulations and additions and amendments 
thereto, and changes therein adopted, pursuant to the pro- 
visions of this agreement, shall be sent to the United States 
Maritime Commission, Washington, D, C.” 
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Section 523.2(i) provides: 
No expulsion shall become effective until a detailed 
statement setting forth the reason or reasons therefor 
has been furnished the expelled member and a copy of 
such notification submitted to the Federal Maritime 
Commission. 


Article 15 of respondents’ agreement provides in per- 
tinent part that: 

. . . No expulsion shall become effective until and 
unless notice thereof with a detailed statement of 
the reason or reasons therefor and the record vote 
of the member lines thereon, shall have been mailed 
to the governmental agency charged with the adminis- 
tration of section 15 of the United States Shipping 
Act, 1916, as amended. 


The Conference admits that Article 15 does not ex- 
pressly provide that an expelled member will be furnished 
a statement setting forth the reasons for expulsion. Re- 
spondents contend, however, that Article 4, which stipu- 
lates in part that: 

... Any member failing to make a sailing for a 
period of eighteen (18) consecutive months after 
July 1, 1961 shall be deemed to have abandoned 
common carrier status in the trade covered by this 
Agreement and shall forthwith cease to be a member 
of this Conference. 


contains ‘‘the single most important reason’’ for expulsion 
and also contains, within itself, ‘its own ‘detailed state- 
ment of the reason(s)’ therefor.’’ 


Respondents’ very assertion that Article + contains the 


“‘most important” reason for expulsion implies that there 
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may be other grounds for which expulsion would be 
justified. These other grounds may not be found in the 
conference agreement. Neither does the agreement provide 
that a statement of the reasons for expulsion, whatever 
they might be, shall be furnished to the expelled member. 
The furnishing of such a statement is required by section 
523.2(i), and the effective date of expulsion is conditioned 
thereupon. In the absence of a provision requiring that a 
statement of the reasons for expulsion shall be given to 
the expelled member, there can be no compliance with 
section 523.2(i). 

There remains one final argument of respondents which 
is not directed to the merits but to the show cause pro 
cedure itself. First, respondents object to the show cause 
procedure if it is construed as shifting the ultimate burden 
of proof to respondents. The simple answer to this is that 
the Commission may not by choice of a particular form 
of proceeding shift the burden of proof to one upon whom 
the law does not place it. The burden of proof in a show 
cause proceeding, the same as in any other proceeding 
before us, is upon the proponent of the order (Adminis- 
trative Procedure Act, §7(c) 5 U.S.C. 1006). Secondly, 
respondents ‘‘seriously question’’ whether this show cause 
procedure ‘‘is proper, without consent of the parties.’’ 
Respondents’ argument is that (1) under our rules of 
Practice and Procedure ‘‘shortened procedure’’ under 
Rule 111° may not be had without consent of the parties, 
(2) this proceeding is a shortened procedure, and (3) 


16AJl references to Rules of Practice and Procedure are to the 
1953 Revision which was in effect at the time of this proceeding. 
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respondents have not consented to the procedure—there- 
fore the proceeding is invalid. 

We had thought the procedural validity of show cause 
proceedings was laid to rest in American Export & Is- 
brandtsen Lines, Inc. v. Federal Maritime Commission, 
334 F.2d 185 (9th Cir. 1964). In that case these same re- 
spondents attacked the procedure on grounds such as: 
(1) failure to furnish the respondents with a copy of a 
complaint; (2) the Commission acted as both prosecutor 
and judge by allowing its own counsel to appear in the 
case; (3) the Commission permitted intervention in viola- 
tion of its own rules and the Administrative Procedure 
Act; (4) failure to hold an evidentiary hearing in viola- 
tion of the Commission’s own rules and the Administra- 
tive Procedure Act; (5) failure to afford adequate notice 
of all matters of fact and law asserted in violation of the 
Administrative Procedure Act; and (6) failure to make 
findings required by the Administrative Procedure Act. In 
each instance the Court sustained the show cause pro- 
cedure and stated: 

We are not impressed by the criticisms, multiplicitous 
as they are, made by petitioners [respondents here] 
to the procedures adopted by the Commission in this 
case. From our review of the record we are satisfied 
that no substantial right of due process was denied to 
them and no prejudice was suffered by them. (334 F. 
2d 191) 

Respondents do not here allege that the show cause pro- 
cedure denies them due process or works any prejudice. 


They merely assert that we needed their consent to the 


procedure and that such consent was never given. Re- 


spondents reliance upon Rule 11 is misplaced. It reads in 


relevant part: 
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(a) ... By consent of the parties and with approval 
of the Commission by notice, a complaint proceeding 
may be conducted under shortened notice... . (Em- 
phasis ours). 


Thus, from a simple reading of the first paragraph of 
Rule 11, it is patently clear that so-called ‘shortened 
procedure’’ is restricted to complaint proceedings and is 
in no way applicable to proceedings instituted on the Com- 
mission’s own motion, be it by order of investigation or 
by order to show cause. As was made clear in the Ameri- 
can Export & Isbrandtsen case, supra, show cause pro- 
ceedings are governed by Rule 5(g) which provides: 

The Board may institute a proceeding against a 
person subject to its jurisdiction by order to show 
cause. The order shall be served upon all persons 
named therein, shall include the information specified 
in rule 10(¢), may require the person named therein 
to answer, and shall require such person to appear at 
a specified time and place and present evidence upon 
the matters specified. 


Clearly, no consent of respondents is contemplated or re- 
quired by Rule 5(g). 


On the basis of all the foregoing, we find and conclude 
that the conference agreement does not contain provisions 
literally or substantially in conformance with the five spe- 
cific provisions of General Order No. 9 set forth in the 
Show Cause Order. An appropriate order will be entered. 


Commissioner John S. Patterson, concurring separately: 
For the purposes of this adjudication, General Order 
No. 9 (46 CFR, Part 523) is valid and must be obeyed by 
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the regulated public. Accordingly, I concur in the conclu- 


sions herein. 


The rules in General Order No. 9 may not be collater- 
ally challenged in a proceeding to determine whether an 
agreement ought to be disapproved for non-compliance 
therewith. Considering my fellow Commissioners have 
elected to reply to the challenge, I deem it necessary to 
disassociate myself from the reply and to call attention 
to my dissent in the statement accompanying adoption of 
General Order No. 9, served May 4, 1964. Briefly, I be- 
lieve the regulations are not authorized by law and, in my 
opinion, constitute overregulation. The variance from law 
is that section 15 of the Act authorizes more than one 
way of providing reasonable and equal terms and condi- 
tions for admission and readmission to conference mem- 
bership of other qualified carriers in the trade, but the 
rules allow only one way to conform, namely, by the use 
of all nine provisions which must be ‘‘substantially’’ as 
written in the rules. To the extent other ways are for- 
bidden, the rule is not authorized and the carriers by 


policy are regulated more than is necessary. 
/s/ Thomas Lisi 
Thomas Lisi 


Secretary 
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Appendix 
GENERAL ORDER 9 


Reprint from Federal Register 
Issue of May 1, 1964—(29 FR 5797) 


Title 46—SHIPPING 
Chapter IV—Federal Maritime Commission 

Subchapter B—Regulations Affecting Maritime Carriers 

and Related Activities 

[General Order 9] 
Part 523—Admission, Withdrawal and Expulsion Provi- 
sions of Steamship Conference Agreements 

On March 21, 1962, the Commission published in the 
Federal Register (27 FR 2646) a notice of proposed rule 
making (Docket No. 981) with respect to rules governing 


procedures for admission to and withdrawal and expul- 


sion from conferences and invited comments thereon. 
After consideration of the comments received, the Com- 
mission revised certain of the proposed rules, republished 
the revised proposed rules in the Federal Register Decem- 
ber 10, 1963 (28 FR 13369-13370), received comments and 
heard oral argument thereon. 


The Commission has carefully considered the comments 
submitted and arguments on the proposed revised rules 
and in light thereof herewith adopts and promulgates its 
final rules. Comments and arguments not discussed or 
reflected herein have been considered and found not justi- 
fied or not material. 


46 


Many conferences object to §523.2(a) which sets forth 
the basie criteria for conference membership. These ob- 
jections called for either greater generality or more speci- 
ficity in spelling out the criteria for admission into a 
conference. Some conferences seek the right to deny 
admission for ‘‘just and reasonable cause’’ thus allowing 
broad discretion over the essential elements required for 
admission. Other conferences want included in the rules 
clear, well-defined standards of what constitutes ‘‘evidence 
of ability’? to maintain common carriage. Particularly, 
these conferences would require that the common carrier 
would have to give the conference precise data on its 
financial soundness and the types and speeds of its vessels. 


The rule as drafted is neither extremely general nor 
overly specific, but rather it attempts to strike a balance 
giving the conferences some discretion in submitting for 
approval other conditions on admission to membership. 


It is also contended that the requirements for readmis- 
sion should not be the same as those for admission. 
Although there may be some distinction between the 
applicant which is applying for membership in a con- 
ference for the first time and an applicant which is apply- 
ing for readmission to the conference, we are of the 
opinion that the rule covering initial admission to con- 
ference membership is sufficiently broad to allow 
conferences the necessary degree of discretion in sub- 
mitting for approval specific proposals dealing with 


readmission to membership as well as when acting on 


applications for readmission. 


Some conferences object to the provision making 
admission to conference membership effective as of the 
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postmark date of notice to us of the admission, § 523.2(d). 
They contend that a carrier’s status should not be indefi- 
nite pending postmarking of a notice, and that the risks 
or oversight or delay in the conference office or postal 


service may result in postponing the effectiveness of its 
admission to conference membership. Historically, the 
postmark form of notice has been used, and is the mini- 


mum necessary to insure us of prompt apprisal of all 
actions with respect to admissions to conference mem- 
bership. 


Objection is made to our requirement that we be fur- 
nished with an advice of any denial of admission to 
membership, together with a statement of the reasons 
therefor, § 523.2(c). The conferences urge that as a prac- 
tical matter it is unnecessary to require the advice 
because an applicant which has been denied admission 
would probably complain to the Commission. The require- 
ments of this section are almost self-explanatory. It is by 
no means a certainty that the denied applicant would 
complain to the Commission, and in order to see that the 
conferences are operating under their agreements and in 
accordance with the Shipping Act, 1916, it is necessary 
that we be kept informed of conference actions as they 
relate to admission to membership. We must be apprised 
of any discrimination real or potential regardless of 
whether the aggrieved party desires or is in a position to 
complain to us. 

Several attacks have been leveled at §523.2(f) regu- 
lating withdrawals from conferences. 


Some conferences object to allowing a party to with- 
draw without a penalty. They contend that a penalty 


48 


provision for withdrawal from a conference may be just 
and reasonable. The contention is without merit and 
directly contrary to the explicit words of the statute, 
which requires that conference agreements “provide that 
any member may withdraw from membership upon rea- 
sonable notice without penalty for such withdrawal.”’ 

Further objections were raised to a provision requiring 
a minimum period of 60 days’ written notice of an inten- 
tion to withdraw from conferences employing dual rate 
systems. Section 523.2(f) has been modified to require 
only a 30-day notice period for withdrawal from all 
conferences. 


Several conferences objected to our provision in 
§ 523.2(b) making expulsion from a conference contingent 
upon a showing of ‘‘continued failure’’ to abide by the 
terms of the conference agreement. Certain single 
breaches of a conference agreement are said to justify 
expulsion. We have removed the ‘continued failure’ 


provision to allow conferences to so phrase their agree- 


ments to provide for expulsion for single offenses of 
certain provisions of the basic agreement and will de- 
termine the reasonableness of these expulsion criteria 
when the modified agreements are submitted to us for 
approval. 

Several conferences objected to our requirement condi- 
tioning effectiveness of expulsion upon our approval. We 
have eliminated this requirement, substituting therefor 
provision § 523.2(i), which conditions the effectiveness of 
expulsion upon receipt by the expelled member and the 
Commission of a statement setting forth the reason or 
reasons for expulsion. To make the effectiveness of expul- 
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sion contingent upon our approval would perhaps unfairly 
allow the ‘‘expelled’? member to compete as a conference 
member while attempting to postpone our approval of his 
expulsion as long as possible. 


We do not, however, by removing approval as a condi- 
tion precedent for expulsion intend to imply, as some con- 
ferences have suggested, that we have no authority over 
expulsion. We have and will exercise the authority to dis- 
approve every agreement submitted to us which does not 
contain reasonable expulsion provisions, as well as rea- 
sonable conditions for admission and withdrawal. The 
Commission’s power to prescribe the conditions under 
which expulsion may be permissible is implicit in the 
statutory language governing admission and withdrawal. 
The Commission’s rules governing admission, designed to 
implement the statutory mandate of Public Law 87-346, 
could be rendered completely void by conference expul- 
sion procedures if the requirement for reasonable and 


equal admission conditions is not interpreted to include 
reasonable expulsion provisions. To hold otherwise would 
enable any conference to admit a carrier pursuant to the 
rules and shortly thereafter expel that member on the 
slightest provocation. 


Some conferences allege that it is unnecessary for us 
to be supplied with detailed explanations for expulsion of 
a carrier. The reasons behind the requirement that the 
Commission be informed of the reasons for any denial of 
admission to membership apply with equal force here. 


Therefore, pursuant to sections 15 and 43 of the Ship- 
ping Act, 1916 (75 Stat. 763-4 and 766), 46 CFR is hereby 
amended by inserting a new Part. Part 523, reading as set 
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forth below following Commissioner Patterson’s dissent. 
Commissioner Patterson Dissenting:* 


The rules herein have been adopted pursuant to that 
part of Section 15 of the Shipping Act, 1916, which pro- 
vides (1) that the ‘‘Commission shall by order, after 
notice and hearing, disapprove, cancel or modify any 
agreement [as defined in the first paragraph of Section 
15]... that it finds’? does not meet certain conditions 
and ‘‘shall approve all other agreements’’; and (2) that 
no such agreement ‘‘shall be approved, nor shall con- 
tinued approval be permitted .. . in respect to any con- 
ference agreement, which fails to provide reasonable and 
equal terms and conditions for admission and readmis- 
sion to conference membership of other qualified carriers 
in the trade, or fails to provide that any member may 
withdraw from membership upon reasonable notice with- 
out penalty for such withdraw Bulg 


The new rules provide that ‘‘conference agreements . . 
shall contain’’ substantially the prescribed provisions. It 
is impossible to interpret anything in the statute as 
authorizing such compulsion as regards all of the subjects 
covered by these provisions, even ‘“substantially’’. 


There would be no objection or dissent on my part if 
these rules were suggested as a means for permitting 


immediate approval of conference agreements without the 
need for notice and hearing, but to compel the use of 


*(The copy of the General Order attached to the Commission’s 
Report in Docket 65-28 is the reprint from the Federal Register, 
which omitted Commissioner Patterson’s dissent with the notation 
that it had been “Filed as part of the original document.” For 
sake of completeness, that opinion is reinserted here in its proper 


place. ] 
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prescribed provisions without any notice, hearing, or find- 
ing that other proposed alternatives by applicants do not 
also accomplish the statutory objective goes beyond the 
requirements of Section 15, Applicants have been de- 
prived of their right to have their own provisions tested 
by the statute and approved or disapproved, depending on 
what reasons or circumstances the applicant may elect to 
advance that would or would not convince the Commis- 
sioners of the Federal Maritime Commission. 


Subpart A—Conference Agreement Provisions 
Admission, Withdrawals, Expulsion 


Statement of policy. 
Provisions of conference agreements. 
Subpart B—Current Conference Agreements 

523.10 Resubmission of current agreements. 
523.11 Notice of filing. 
Subpart C—Proposed New Conference Agreements 
523.20 Agreement provisions. 
AUTHORITY: The provisions of this Part 523 issued 


under secs. 15 and 43 of the Shipping Act, 1916 (75 Stat. 
763-4 and 766). 


Subpart A—Conference Agreement Provisions—Admis- 


sion, Withdrawal, Expulsion 
§ 523.1 Statement of policy. 
(a) Section 2 of Public Law 87-346, effective on 
October 3, 1961, amends section 15 of the Shipping Act, 
1916, to provide that no conference agreement shall be 


approved, nor shall continued approval be permitted for 
any agreement, which fails to provide reasonable and 
equal terms and conditions for admission and readmission 
to conference membership of other qualified carriers in the 
trade, or fails to provide that any member may withdraw 
from membership upon reasonable notice without penalty 
for such withdrawal. 

(b) It is the responsibility of the Federal Maritime 
Commission under the Shipping Act, 1916, to determine 
that all conference agreements contain reasonable and 
equal terms and conditions for admission and readmission 
to conference membership of qualified carriers according 
to the requirements set forth in paragraph (a) of this sec- 
tion. 


§ 523.2 Provisions of conference agreements. 

In effectuation of the policy set forth in § 523.1, confer- 
ence agreements, whether in effect on October 3, 1961, or 
initiated after that date, shall contain provisions substan- 
tially as follows: 

(a) Any common carrier by water which has been 
regularly engaged as a common carrier in the trade cov- 
ered by this agreement, or who furnishes evidence of abil- 
ity and intention in good faith to institute and maintain 
such a common carrier service between ports within the 
scope of this agreement, and who evidences an ability and 
intention in good faith to abide by all the terms and con- 
ditions of this agreement, may hereafter become a party 


to this agreement by affixing its signature thereto. 


Note: The above Provision will not preclude the con- 
ference from imposing legitimate conditions on member- 
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ship, including but not necessarily limited to, the payment 
of an admission fee, payment of any outstanding financial 
obligations arising from prior membership, or the posting 
of a security bond or deposit. All such conditions must be 
made expressed terms of the conference agreement, filed 
with and approved by the Commission pursuant to sec- 
tion 15 of the Shipping Act, 1916. 


(b) Every application for membership shall be acted 
upon promptly. 


(c) No carrier which has complied with the conditions 
set forth in paragraph (a) of this section shall be denied 
admission or readmission to membership. 


(d) Prompt notice of admission to membership shall 
be furnished to the Federal Maritime Commission and no 
admission shall be effective prior to the postmark date of 
such notice. 


(e) Advice of any denial of admission to membership, 
together with a statement of the reasons therefor, shall 
be furnished promptly to the Federal Maritime Commis- 


sion. 


(f) Any party may withdraw from the conference 
without penalty by giving at least 30 days’ written notice 
of intention to withdraw to the conference: Provided, how- 
ever, That action taken by the conference to compel the 
payment of outstanding financial obligations by the resign- 
ing member shall not be construed as a penalty for with- 


drawal. 


g) Notice of withdrawal of any party shall be fur- 
nished promptly to the Federal Maritime Commission. 
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(h) No party may be expelled against its will from 
this conference except for failure to maintain a common 
carrier service between the ports within the scope of this 
agreement (said failure to be determined according to the 
minimum sailing requirements set forth in this agreement) 
or for failure to abide by all the terms and conditions of 
this agreement. 

(i) No expulsion shall become effective until a detailed 
statement setting forth the reason or reasons therefor has 
been furnished the expelled member and a copy of such 
notification submitted to the Federal Maritime Commis- 
sion. 


Subpart B—Current Conference Agreements 
§ 523.10 Resubmission of current agreements. 

(a) All confeernce agreements which are lawful on the 
effective date of these rules and which are amended to 
comply with these rules and filed with the Commission 
within 60 days after adoption of these rules by the Com- 
mission, shall remain lawful unless disapproved, cancelled 


or modified by the Commission. 


(b) Filing under this section may be accomplished by 
mailing to the Secretary, Federal Maritime Commission, 
Washington, D.C., 20573, a signed original and fifteen 
(15) copies of the agreed modification, together with an 
original and fifteen (15) copies of a letter of transmittal 
and request for approval of the matter submitted. 


§ 523.11 Notice of filing. 
All modifications of conference agreements filed with the 
Commission pursuant to these rules shall be available for 
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inspection at the offices of the Commission. A notice of 
such filing shall be published in the Frprrat RecisTer as 
soon as practicable, and interested persons may, within 
twenty (20) days after such publication, file comments re- 
lating to such modification. Comments shall include a 
statement of position with respect to approval, disap- 
proval, cancellation or modification, together with reasons 
therefor. 


Subpart C—Proposed New Conference Agreements 
§ 523.20 Agreement provisions. 

All new conference agreements, entered into subsequent 
to the date of adoption of these rules, shall contain provi- 
sions in substantially the form set forth in § 523.2, before 
approval by the Commission under section 15 of the Ship- 
ping Act, 1916. 

By the Commission, April 21, 1964. 

Thomas Lisi, 
Secretary. 


[F.R. Doc. 64-4258: Filed, Apr. 30, 1964; S:49 a.m. | 


(By amendment dated June 26, 1964 the time for com- 


pliance with General Order 9 was extended to July 20, 
1964.) 
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Served January 18, 1966 
Federal Maritime Commission 


Federal Maritime Commission 


No. 65-28 


Admission to Conference Membership 
Pacific Coast European Conference 


ORDER 


This proceeding having been initiated by an Order to 
Show Cause issued by the Federal Maritime Commission 
upon its own motion, and the Commission having fully 
considered the matter and having this day made and 
entered of record a Report containing its findings and 
conclusions, which Report is hereby referred to and made 
a part hereof; 


It Is Ordered, That pursuant to section 15 of the 
Shipping Act, 1916, Agreement No. 5200 be disapproved, 
effective 60 days from the date of this Order, unless 
within that time, the Pacific Coast European Conference 
and its member lines shall have amended their conference 
agreement to comply with the requirements of section 15 
of the Shipping Act, 1916, and the requirements of the 
Commission’s General Order No. 9 in the following re- 


spects: 


(a) to provide for furnishing a detailed statement of 
the reasons for expulsion to the party expelled 
(§ 523.2(i)); 
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(b) to provide that applications for membership shall 
be acted upon promptly (§ 523.2(e)) ; 

(c) by deleting the phrase ‘‘just and reasonable cause’’ 
in the sixth line in Article 10 of the agreement and 
substituting the phrase ‘‘failure to meet the above 
requirements’’ therefor (§ 523.2(c)); 

(d) to provide for prompt notification to the Commis- 
sion of the admission of new members (§ 523.2(d)) ; 
and 

(e) to provide for prompt advice to the Commission of 
the Conference’s denial of membership to any line 
(§ 523.2(e)). 

By the Commission. 
(Seal) 
/s/ Thomas Lisi 
Thomas Lisi 
Secretary 


Before the Federal Maritime Commission 


Admission to Conference Membership— Docket No. 65.28 
Pacific Coast European Conference 


PETITION FOR REHEARING 


Come Now the Pacific Coast European Conference and 
its member lines, respondents in the captioned action, and, 
under authority of Rule 16 of the Commission’s Rules of 
Practice and Procedure (46 C.F.R. $502.261 et seq.), re- 
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spectfully move the Commission to reopen this proceeding, 
for rehearing, reargument and reconsideration. The basis 
for this motion is respondents’ belief that the decision 
herein, served January 18, 1966, is founded upon a 
material—indeed, pivotal—mistake of law. 

The final Report herein does not, at any point, hold 
that Agreement No. 5200 contravenes any of the statutory 
proscriptions of Section 15 of the Shipping Act. Indeed, 
it makes no findings under Section 15 at all. Nevertheless, 
it purports to disapprove Agreement No. 5200. 


In so doing, the Commission has apparently overlooked 
the lesson learned from Aktiebolaget Svenska Amerika 
Linien v. Federal Maritime Commission, ._ F.2d ——, 
D.C. Cir. No. 18,554 (June 10, 1965). Said the District of 
Columbia Court: 

“The statutory language authorizes disapproval only 
when the Commission finds as a fact that the agree- 
ment operates in one of the four ways set out in the 
section [15] by Congress.”’ 


No such finding has here been made. 


Respondents submit that the order of disapproval 
entered herein is at irreconcilable odds with the Svenska 
decision, which is directly controlling over the Commis- 
sion. 

The applicability of Svenska in the context of this case 
has not yet been argued to the Commission.' As it appears 
to respondents, that decision compels an opposite result 
to that reached in the final Report. In any case, however, 


1See pp. 12-13 of Respondents’ Opening Memorandum, where 
respondents assumed (apparently erroneously) that the Commis- 
sion would follow the Svenska dictates in reaching its final result. 


it does have some critical bearing, and in the orderly, 
rational process of law demands Commission recognition, 
in the disposition of this docket.? It should not, as it has 
been, simply be ignored. 

Nor is it true, as ‘‘Hearing Counsel’’ argued® and as 
at least one Commissioner holds, that the validity of 
General Order 9 is not at issue in this proceeding. The 
case-law is directly to the contrary, holding time after 
countless time that it is precisely when a regulation is 
first sought to be applied, against a private party, that 
such party not only may but indeed must (if ever there- 
after) raise the issue of the regulation’s validity. See 
International Longshoremen’s and Warehousemen’s Union 
v. Boyd, 347 U.S. 222 (1954); Federal Trade Commission 
v. Claire Furnace Co., 274 U.S. 160 (1927). 


The validity of General Order 9 is most critically at 
issue in this proceeding. And, as applied here, it neces- 


sarily comes into conflict with Svenska. 


For the foregoing reasons, it is respectfully moved that 
the proceedings in this docket be reopened for purposes 
of receiving argument directed to the Svenska case and 
its applicability here, and for reconsideration of the 


2Compare the final decision in Docket 1212, Mediterrancan 
Pools Investigation, decided one day after the present docket, in 
which this same Commission acknowledged that Svenska controlled 
at least as to “already approved agreement[s] of long standing” 
[mimeo decision, pp. 38-39]—which is just what is presented here. 

3By an inordinately late Motion to Strike, which respondents’ 
counsel received one hour before oral argument. In its motion, 
“Wearing Counsel” did concede that petitioners would be permitted 
to raise the Order’s validity in a later court test. It was and 
remains our thesis that the Commission would rather be given 
the chance to wash its own dirty linen first. 
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decision heretofore rendered in light of that argument 
and of Svenska itself. 


Dated: February 15, 1966. 

Respectfully submitted, 

Leonard G. James 

F. Conger Fawcett 

By F. Conger Fawcett 

F. Conger Fawcett 
Attorneys for Respondents, Pacific Coast 
European Conference and its member lines 


Served 
March 22, 1966 
Federal Maritime Commission 


Federal Maritime Commission 


No. 65-28 
Admission to Conference Membership 
Pacific Coast European Conference 


DENIAL OF PETITION FOR REOPENING 


Respondents, Pacific Coast European Conference and 
its member lines, have petitioned to reopen this proceed- 
ing for rehearing, reargument and reconsideration. The 
sole basis for the petition is respondents’ contention that 
‘The final report does not, at any point, hold that Agree- 
ment 5200 contravenes any of the statutory proscriptions 
of Section 15 of the Shipping Act.’’ Respondents quote 
from the opinion of the Court of Appeals for the District 


61 


of Columbia Circuit in Aktiebolaget Svenska Amerika L. 
v. Federal Maritime Com’n, 351 F.2d 756 (1965) at page 
761: 
The statutory language authorizes disapproval only 
when the Commission finds as a fact that the agree- 
ment operates in one of the four ways set out in the 
section [15] by Congress. 


The particular portion of section 15 referred to above 
by the Court provides that we shall, after notice and 
hearing, disapprove any agreement which we find ‘‘to be 
unjustly discriminatory or unfair as between carriers, 
shippers, exporters, importers or ports, or between ex- 
porters from the United States and their foreign com- 
petitors, or to operate to the detriment of the commerce 
of the United States, or to be contrary to the public 
interest or to be in violation of this Act.” 


Citing our failure to find that their agreement oper- 
ated in one of the above four ways, respondents take us 
to task because we ‘‘apparently overlooked the lesson 
learned from the Svenska case, supra, and that Svenska 
‘should not, as it has been simply be ignored.’’ Addi- 
tionally, respondents renew their objection to the validity 
of our General Order No. 9 and urge that it too “‘neces- 


sarily comes into conflict with Svenska.’” 


1Jn this regard, respondents are but restating their objection 
to a prior motion of Hearing Counsel to strike those portions of 
respondents’ memoranda attacking the validity of General Order 
9. In an order dated October 26, 1965, we served notice that any 
ruling on the motion would be withheld pending conclusion of 
oral argument thereby allowing the parties an opportunity to 
argue the motion. The discussion contained in our report of the 
issue of the validity of General Order 9 should have disposed of 
any doubt as to our disposition of the motion. However, it is 
hereby expressly denied. 


Our failure to deal with Svenska was based on the 
simple ground that the decision in that case has no bear- 
ing whatsoever on the issues at hand. Indeed, less at- 
tention to Svenska and more careful scrutiny of the full 
text of section 15 would, it seems to us, have rendered 


readily apparent the inapplicability of the limited portion 


of section 15 at issue in Svenska and upon which respond- 
ents place their sole reliance now. For in the sentence 
immediately succeeding the portion of section 15 now 
relied upon by respondents, the precise provision con- 
trolling the issues here appears. That respondents had 
no misgivings concerning the precise portion of section 15 
is clear from the following statement appearing in their 
Opening Memorandum in this proceeding: 
The relevant clause of Section 15 of the Shipping 
Act, from which the General Order is said to derive, 
was added to the statute in the 1961 amendments and 
states as follows: 


‘No [conference] agreement shall be approved, nor 
shall continued approval be permitted for any 
agreement, . . . which fails to provide reasonable 
and equal terms and conditions for admission and 
readmission to conference membership of other 
qualified carriers in the trade, or fails to provide 
that any member may withdraw from membership 
upon reasonable notice without penalty for such 
withdrawal.”’ 


Notwithstanding the Show-Cause Order’s conclu- 
sionary recital of ‘‘the Conference’s failure to com- 
ply with the requirements of Section 15,”’ it must be 
abundantly apparent that Section 15 has nothing 
whatever to do with it. Indeed, the charging allega- 
tions of the Order make specific reference solely to 


various provisions of General Order No. 9—none of 
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which can be found in the relevant portion of Sec- 
tion 15. 


In our report we went to great lengths to clearly show 
that General Order No. 9 was ‘‘necessary to carry out the 
provisions of the [Shipping] Act and was intended to 
effectively insure that the Congressional intent behind 
the ‘reasonable and equal’ provision [of section 15] was 
realized.’? No more need here be said about the validity 
of General Order No. 9. In our report and order on this 
proceeding we found that respondents’ agreement failed 
to meet the requirements of General Order No. 9. There- 
fore, since General Order No. 9 was, as we took care to 
point out, in explanation and effectuation of the ‘‘reason- 
able and equal’’ provision of section 15, we found that 
the agreement failed to meet the requirements of section 
15. Nothing more was required, certainly not a further 
finding of detriment to commerce or one of the other 
alternative grounds for disapproval of a conference agree- 
ment. Section 15 could not be more specific when it states 
“nor shall continued approval be permitted for any 
agreement . . . which fails to provide reasonable and 


equal terms and conditions for admission and readmission 
to conference membership. .. .’? We found that respond- 
ents’ agreement did not so provide. This disposes of the 


issues presented. 
Respondents’ motion to reopen the proceeding is hereby 


denied. 
/s/ Thomas Lisi 
Thomas Lisi 
Secretary 
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In the United States Court of Appeals 
for the District of Columbia Circuit 


Paciric Coast European ConFERENCE, and 
its Member Lines, 
Petitioners, 
vs. 
Unrrep States or AMERICA and 
Tur FeperaL Maritrme ComMIssIon, 
Respondents. 


PETITION FOR REVIEW OF AN ORDER 
OF THE FEDERAL MARITIME COMMISSION 
To the Honorable, the Chief Judge and Judges of the 
above-entitled Court: 

The Petition of the Pacific Coast European Conference, 
an association, and its members, filed herein pursuant to 
Sections 1009 and 1034 of Title 5, United States Code, 
for review of an order of the Federal Maritime Com- 
mission, respectfully shows as follows: 


ie 


Petitioner Pacific Coast European Conference is an 
association of shipping companies engaged in the trans- 
portation by water on the high seas of cargoes from 
ports on the Pacific Coast of the United States to ports 


in Europe. The organic agreement of the Conference was 
approved on May 27, 1937, succeeding an earlier agree- 
ment of 1926, which was also approved, pursuant to the 
provisions of Section 15 of the United States Shipping 
Act, 1916, as amended, 46 U.S.C. 814. 
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Il. 


The Conference comprises 21 members constituting all 
of the steamship lines operating regular shipping service 
from the major ports on the Pacific Coast to the major 
ports in Europe. 

III. 

This petition is filed against a final order of the re- 
spondent Commission entered in its Docket No. 65-28 on 
January 18, 1966, a true copy of which order (plus ac- 
companying Report) is attached hereto as Appendix A. 
By the terms of this order, Petitioners’ organic agree- 
ment was declared disapproved, purportedly under au- 
thority of 46 U.S.C. 814, effective sixty days after entry 
of the agency’s order, unless within that time the agree- 
ment should have been amended by the members of the 
Conference to include certain new provisions demanded 
by the Commission in a regulation called ‘*General Order 
No. 9”? (of which more will be said hereafter). A timely 
petition to the Commission for reconsideration of its 
order dissolving the Conference was denied on March 22, 
1966. A true copy of the order of denial is attached as 


Appendix B. 


Iv. 


Venue lies in this Court by virtue of Section 1033 of 
Title 5, United States Code. 


Vv. 


The order, of which review is sought, devolved from a 
Commission proceeding commenced on the Commission’s 
own motion by Order to Show Cause served August 9, 
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1965. By the terms of this Order, Petitioners (respond- 
ents below) were directed to— 

“show cause why the [sic] Agreement No. 5200, 
as amended, should not be disapproved by the Com- 
mission pursuant to section 15 of the Shipping Act, 
1916, because of the Conference’s failure to comply 
with the requirements of section 15 of the Shipping 
Act, 1916, and the Conference’s failure to comply 
with the Commission’s General Order No. 9, issued 
April 21, 1964.’ 


Two of the five Commissioners registered their non-con- 
currence in the issuance of the show-cause order. 


VI. 


The Commission’s General Order No. 9 was promul- 
gated in ostensible reliance upon that portion of Section 
15 of the Shipping Act, 1916, that was added by amend- 
ment in 1961 (P.L. 87-346), reading as follows: 

“No [conference] agreement shall be approved, nor 
shall continued approval be permitted for any agree- 
ment, ... which fails to provide reasonable and equal 
terms and conditions for admission and re-admission 
to conference membership of other qualified carriers 
in the trade, or fails to provide that any member may 
withdraw from membership upon reasonable notice 
without penalty for such withdrawal.’’ 


10nly the first half of the provision (up to the clause com- 
mencing “or fails to provide”) was at issue in the agency pro- 
ceeding from which this appeal stems. 
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The General Order, drawing on this language and pur- 
porting to interpret and implement the same, then laid 
down some nine contract provisions and clauses which, 
it stated, all agreements ‘‘shall contain’’ (at least, “sub- 
stantially’). One Commissioner dissented from the is- 
suance of the General Order, finding no statutory 
authority for the ordering of any such across-the-board, 
compulsory provisions in private contracts. 


VII. 


Petitioners, in conjunction with many others, had simi- 
larly urged the lack of Commission authority to promul- 
gate mandatory contract terms to implement the above- 
quoted 1961 amendment to 46 U.S.C. 814. Nevertheless, 
when the rules were promulgated by the Commission in 
final form, as General Order 9, in April 1964, they in- 
cluded the proviso that all agreements approved under 46 
U.S.C. 814 need ‘‘contain provisions’ only ‘‘substan- 


tially’? in conformity with the General Order. Believing 


their own organic agreement to be in complete compliance 
with the statute, and necessarily therefore with the Gen- 
eral Order, and having never rejected any carrier in 
the trade since the Conference was organized in 1926, 
Petitioners had no reasons to seek, and therefore did not 
seek, judicial review of General Order No. 9. 


vu. 


In its Docket 65-28, the proceeding here under review, 
however, the Commission refused to consider whether 
Petitioners had in fact complied with the statute. The 
Commission took the view that the Conference should be 
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dissolved for failure to comply literally with the terms 
of the General Order. 


IX. 


Petitioners’ chief defense in the proceeding below was 
that, under the terms of 46 U.S.C. 814, the Commission 
lacked authority to dissolve a long-existing Conference 
without supportable findings that the Conference agree- 
ment operated in some manner prohibited by the statute, 
however much their agreement might (arguendo) depart 
in form alone from the literal terms of the Commission’s 
General Order No. 9. 

Xx. 

In its final Report in support of its order dissolving 
Petitioners’ association, the Commission did not make any 
of the findings called for by the statute to ground all 
orders disapproving agreements previously approved 
under 46 U.S.C. $14. The concluding paragraph of the 
Commission’s Report acknowledged that its only reason 
for dissolving Petitioners’ association was failure to com- 


ply ‘“‘literally or substantially’’ with the administrative 


regulation, General Order No. 9. Stated the Commission 
(a majority of four): 

‘“‘On the basis of all of the foregoing, we find and 
conclude that the conference agreement does not con- 
tain provisions literally or substantially in conform- 
ance with the five specific provisions of General Order 
No. 9 set forth in the Show Cause Order. An appro- 
priate order will be entered.’’ [Report, p. 15]. 


The ‘‘appropriate order’ was the order of disapproval, 
heretofore described. 
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XI. 


On petition for rehearing, Petitioners attempted to 
focus the Commission’s attention on this Court’s holding 
in Aktiebolaget Svenska Amerika Linien v. Federal Mari- 
time Commission, 351 F.2d 756 (D.C. Cir. 1965), with 
which, petitioners urged, the instant proceeding was at 
irreconcilable odds. In its ‘‘Denial of Petition for Re- 
hearing’? (Appendix B) the Commission, however, held 
that ‘‘the decision in that case has no bearing whatsoever 
on the issues at hand’’ [Denial, p. 2]. The Commission 
then repeated its assertion, from its earlier Report, that 
General Order No. 9 was ‘‘necessary’’ to ‘‘implement’’ 
Section 15 of the Shipping Act, and that Petitioners’ 
agreement ‘‘failed to meet the requirements of General 
Order No. 9”’. ‘‘Therefore,’’ extrapolated the Commission, 

‘since General Order No. 9 was . . . in explanation 
and effectuation of the ‘reasonable and equal’ pro- 
vision of section 15, we found that the agreement 


failed to meet the requirements of section 15.’’ 
(Denial, p. 3]. 


Here, as before, however, the Commission did not cite any 
specific instance in which, in the language of the statute, 
Petitioners’ agreement ‘‘fail[ed] to provide reasonable 
and equal terms and conditions for admission and re-ad- 
mission to conference membership of other qualified 
carriers in the trade... .”’ 


‘ 


XII. 


The Commission refused to hear evidence showing that 
the Conference had, in fact, admitted every qualified 
carrier in the trade since formation of the Conference 
in 1926. Similarly, the Commission refused to consider 


evidence that every steamship line engaged in the trade 
is a member of the Conference. In fact, the Commission 
refused to admit evidence and refused to consider any 
facts bearing on the reasonableness of Petitioners’ agree- 
ment and conduct thereunder. Instead, the Commission 
used an apparent difference between Petitioners’ agree- 
ment, on its face, and the General Order as the pretext 
for its wholly arbitrary order dissolving Petitioners’ 
association, which had been created and maintained by 
the shipping lines in the Pacific Coast/Europe trade for 
more than thirty consecutive years. 


XIII. 


The crux of the dispute before the Commission, and 
in this Court, therefore, is the legitimacy of the Com- 
mission’s action in arbitrarily prescribing mandatory con- 
tract terms, under the guise of ‘‘implementing’’ provisions 
of the Shipping Act and in doubtful reliance upon ‘‘im- 
plicit power’’, and thereafter dissolving a Conference of 
many years’ duration, by finding it in violation of the 
‘*General Order’’, without any finding under the statute. 


XIV. 


The grounds upon which relief is sought are as follows: 

1. The order of disapproval, resting solely on a finding 
of non-compliance with the Commission’s General Order 
No. 9, is invalid as beyond the lawful authority vested 
in the Commission by Section 15 of the Shipping Act, 
1916, 46 U.S.C. 814. 


2. To the extent the order of disapproval rests in- 


ferentially upon a supposed violation of Section 15, as 


purportedly ‘‘explained and effectuated’’? by General 
Order No. 9, it is erroneous as a matter of law. 


3. The order of disapproval is not supported by sub- 
stantial, or any, statutory findings. 

4. The order of disapproval is in direct conflict with 
this Court’s determination in the Svenska case, supra, 
and other controlling law. 

5. The order of disapproval deprives Petitioners of 
valuable property rights without due process of law, in 
contravention of the Constitution of the United States. 


Wherefore, Petitioners pray that the Honorable Court 
declare invalid, set aside and permanently enjoin the en- 
forcement and/or carrying out of the aforesaid order of 
disapproval, pursuant to the provisions of Sections 1009 
and 1032 of Title 5, United States Code; and that Peti- 
tioners be granted such other and further relief as the 
Court may deem proper in the premises. 


Respectfully submitted, 
Graham James & Rolph 
Leonard G. James 
Charles F. Warren 
F. Conger Fawcett 
By /s/ Charles F. Warren 
Charles F. Warren 
Attorneys for Petitioners Pacific Coast 
European Conference and its Member Lines. 


Dated: May 20, 1966. 


Pacific Coast European Conference 
CONFERENCE AGREEMENT 
(Federal Maritime Commission Agreement No. 5200) 
Entered into at 
San Francisco, California 
as of 
4 March 1936 


Approved under 
Section 15, U. S. Shipping Act, 1916 
26 May 1937 
As Amended to 
10 March 1964 


Superseding Conference Agreements 
No. 75, dated 29 January 1926, 
Approved 9 March 1926, 
and 
No. 176, dated 22 March 1932, 
Approved 11 May 1932 


Davin LinDsTEDT 
Chairman 


Pacific Coast European Conference Agreement 


This Agreement entered into at San Francisco, Cali- 
fornia, by and between the undersigned, on the 4th day 
of March, 1936. 

Witnesseth: 

That in consideration of the benefits, advantages and 
privileges to be severally and collectively derived out of 
this agreement, the parties hereto, common carriers by 


water, subject to the United States Shipping Act of 1916, 
hereby associate themselves in a conference to be known 
as Pacific Coast European Conference, to promote com- 
merce for the common good of shippers and carriers 
from ports in the states of Alaska, Washington, Oregon 
and California to ports in the United Kingdom of Great 
Britain and Northern Ireland, Ireland, the Scandinavian 
Peninsula, Continental Europe, including ports on and in 
the Baltic and Mediterranean Seas, as well as the seas 
bordering thereon, and French Morocco and to the Atlan- 
tic Islands of the Azores, Madeira, Canary, and Cape 
Verdes and by transshipment at the aforementioned ports 
to ports in Iceland and West, South and East Africa, by 
providing just and economical cooperation among the car- 
riers operating in such trades, and to accomplish this, 
they hereby severally agree with each other as follows: 


(Modified by Agreements 5200-16, approved 13 April 59; 
5200-18, approved 2 June 60; and 5200-21, approved 10 
March 64.) 


1. This Agreement covers the establishment, regulation 
and maintenance of agreed rates and charges for or in 
connection with the transportation of all cargo in vessels 
owned, controlled, chartered and/or operated by the 
parties hereto in the trade covered by this Agreement, 
and brokerage, tariffs and other matters directly relating 
thereto, members being bound to the maintenance as be- 
tween themselves of uniform freight rates and practices 
as agreed upon from time to time. 


2. No party hereto shall engage, directly or indirectly, 
in the aforementioned transportation under terms, condi- 


tions and/or rates different from those agreed upon by 
and between the members hereto, but nothing in this 
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clause, or Clause 1 shall preclude members from fixing 
any of their vessels for full cargoes of Grain and/or 
Lumber at the equivalent of current open market charter 
rates, provided that nothing contained herein shall relieve 
the members from compliance with the provisions of the 
United States Shipping Act of 1916, as amended. 

Non-Conference Line Representation. No member of 
the Conference shall represent, nor allow their agents at 
loading ports to represent, any vessel in the trade covered 
by this agreement other than those operated for account 
of a member, except as husbanding agents, or as agents 
for vessels loading full cargoes of Grain and/or Lumber, 
or as may be agreed by unanimous vote of the Confer- 
ence. 

The parties hereto may declare rates on specified com- 
modities to be ‘‘open’’, and may thereafter declare the 
rates on such commodities, or any of them, to be ‘‘closed’’. 
In the event that the rates on any commodities shall be 
declared ‘‘open’’, the Conference shall so indicate in its 
tariff and shall designate the extent to which it shall have 
relinquished control over the booking and transportation 
thereof. 

(Modified by Agreements 5200-10, approved 17 May 49, 
and 5200-15, approved 5 April 56.) 

3. All freight and other charges for, or in connection 
with, such transportation shall be charged and collected 
by the parties hereto based on actual gross weight or 
measurement of the cargo or per package, according to 
tariff and strictly in accordance with the rates, charges, 


classifications, rules and/or regulations adopted by the 
parties. There shall be no undue preference or disad- 
vantages, nor unjust nor unreasonable discrimination, or 
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unfair practices against any consignor or consignee by 
any of the parties hereto. 

Each of the parties hereto agrees that neither it nor 
its principals nor associated nor affiliated companies of 
any of them shall give or promise, either directly or in- 
directly, to any shipper or consignee or broker, or pro- 
spective shipper or consignee or broker, or to any officer, 
employee, agent or representative of any such shipper or 
consignee or broker, or prospective shipper or consignee 
or broker, or to any member of the family of any of the 
aforesaid, in any manner, any return, commission, com- 
pensation, concession, free or reduced storage, free or 
reduced passenger rates, any bribe, gratuity, gift of sub- 
stantial value or other payment or remuneration through 
any device whatsoever, or render to any of the foregoing 
any service outside or beyond that called for in the con- 
tracts of affreightment or tariffs. 


Note:—Free or reduced rate ocean passages. Personal 
Grounds—Principals of member companies may grant free 
or reduced rate passages on personal grounds, but in no 
instance shall free or reduced rate passages be granted 
in conflict with the above or in violation of Section 16 of 
the Shipping Act, 1916. 


The parties hereto and each of them further agree that 
they shall not enter into any agreement of any nature, 


with any party or parties, which would in any way affect 


the integrity of this Agreement, or any agreements, rates, 
rules or regulations made pursuant hereto. 


4. Maintenance of Service. Each member of the Con- 
ference shall maintain a regular service by providing 
sailings spaced not more than three (3) months apart 
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computed from the date on which a vessel sails from its 
last port of loading to and including the date on which the 
following vessel commences to load at its first port of 
loading. 

Computations under the preceding paragraph shall com- 
mence January 1, 1952, with respect to members of the 
Conference on that date; they shall commence with the 
first day of the month following the date of admission or 
readmission to Conference membership with respect to 
lines accepted for membership after January 1, 1952. 

Except as hereinafter provided, any member failing 
to make a sailing within any period of three (3) consecu- 
tive months shall be denied the right to vote until service 
is resumed. Any member failing to make a sailing for a 
period of eighteen (18) consecutive months after 1 July 
1961 shall be deemed to have abandoned common carrier 
status in the trade covered by this Agreement and shall 
forthwith cease to be a member of this Conference. 

Failure to make any sailing or sailings provided for 
in this Article 4 shall not cause loss of voting rights or 
of membership in the Conference if such failure is caused 
by an act of war; act of government; strike, lockout, or 
other labor disturbance; or force majeure. 


In the event any member should resign or shall have 
heretofore resigned from the Conference as a former 
member and thereafter seeks readmission, it shall not be 
readmitted, nor shall any subsidiary or affiliated company 
be admitted, save and except upon payment to the Con- 
ference of the sum of Twelve Thousand Five Hundred 
Dollars ($12,500.00), except when readmitted after three 


(3) years from the effective date of such resignation, 
becoming effective after the approval hereof. In the case 


V7 


of a member having been expelled from the Conference, 
heretofore or hereafter, neither it nor its subsidiary, 
affiliate or successor shall be readmitted without payment 
of the aforesaid sum. Any amounts due the Conference 


arising out of prior membership and which are unpaid at 


the time readmission or admission is sought, shall be paid 
in full in addition to the aforesaid sum. 

Notice of loss or restoration of voting rights shall be 
furnished promptly to the governmental agency charged 
with the administration of Section 15 of the U.S. Shipping 
Act, 1916, as amended. 


For the purpose of this Agreement, the following defi- 
nitions shall govern: 

(a) A sailing shall be deemed to have been made as 
of the date a vessel departs from its last port of call on 
the Pacific Coast of the United States or Canada on a 
voyage to any port of discharge covered by this Agree- 
ment. 

(b) Resumption of service shall be deemed to have 
been made as of the date a vessel commences to load at 
its first port of call on the Pacific Coast of the United 
States or Canada on a voyage to any port of discharge 
covered by this Agreement. 

Note: For the purpose of this article only, two or more 
members operating a joint service shall be considered as 
one member. 

(Modified by Agreements 5200-9, approved 22 March 49; 
5200-13, approved 3 July 52; and 5200-20, approved 1 
February 62.) 

5. The affairs of the Conference shall be conducted 

by a Chairman who shall be appointed by the Confer- 
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ence to act for it in all matters in accordance with the 


authority granted him by the members from time to 


time. 

6. Members of the Conference hereby organized shall 
abide and the Conference shall be governed by the rules 
and regulations from time to time made by the said Con- 
ference, which shall include, among other things, pro- 
visions in respect to mectings, both regular and special, 
payment of expenses incurred in the maintenance of the 
Conference, and such other matters as, in the opinion of 
the members of the Conference, are necessary or de- 
sirable to further the ends of the Conference as set forth 
herein. 

7. Voting Privileges. Tach member entitled to vote 
shall have one vote which shall be cast by an accredited 
representative. 

(Modified by Agreciment 5200-13, approved 3 July 52.) 

8. Decisions. Decisions at duly called meetings are to 
be made by a three-fourths vote of members present and 
entitled to vote; otherwise, they are to be made by threc- 
fourths of all members entitled to vote. Changes in this 
Agreement, however, shall be made only by unanimous 
vote of all members entitled to vote. 

(Modified by Agreements 5200-8, approved 5 March 48, 
5200-13, approved 3 July 52; and 5200-14, approved 17 
October 55.) 

9. Quorum. Three-fourths of the members entitled to 
vote shall constitute a quorum at all meetings. 

(Modified by Agreements 5200-8, approved 5 March 48; 


and 5200-13, approved 3 July 52.) 


10. Membership. Any person, firm or corporation 
regularly operating, or giving substantial and reliable 
evidence of intention to operate regularly, as a common 
carrier by water in the trade covered by this Agreement 
may become a member of the Conference upon the agreec- 
ment of the parties as provided in Article 8 and by affix- 
ing his, their or its signature hereto, or to a counterpart 
hereof. No eligible applicant shall be denied membership 
except for just and reasonable cause and no membership 
shall become effective until notice thereof has been sent 
to the governmental agency charged with the adminis- 
tration of Section 15 of the U.S. Shipping Act, 1916, as 
amended. 


(Modified by Agreements 5200-4, approved 16 July 46; 
5200-8, approved 5 March 48; 5200-13, approved 5 July 
52; and 5200-14, approved 17 October 1955.) 


11. Each person, firm or corporation, exclusive of pres- 
ent membership or associate membership, shall, at the 
time of admission, deposit with the Conference the sum 
of One Thousand Dollars ($1,000.00) as an admission fee, 
no part of which shall be returnable to the said member, 
save and except on the complete dissolution of the Con- 
ference, in which event the said sum, and all other sums 
of money then remaining in the hands of the Conference 
after the payment of all disbursements, shall be divided 
equally amongst those firms who are members of the Con- 


ference at the time of such dissolution. 
(Modified by Agreement 5200-10, approved 17 May 49.) 


12. Any party a member of this Conference may with- 


draw therefrom by giving thirty (30) days notice in 


writing of such intention to the Conference Chairman, 
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who shall immediately upon receipt thereof, mail a copy 
of the same to the United States Maritime Commission, 
Washington, D.C., advising in writing the Line withdraw- 
ing the date of such mailing, and no such withdrawal shall 
be effective unless and until notice of such withdrawal shall 
have been mailed to the said Commission, Washington, 
D. C. 

13. In the event of resignation from this Conference, 
the resigning member shall, during the period of thirty 
(30) days from the date of letter of resignation to effec- 
tive date of resignation, abide faithfully by all terms of 
the Agreement of this Conference, and rates, rules and 
regulations adopted in connection therewith. A resigning 
member shall not, during said thirty (30) day period, 
have any vote on any rate, rule, regulation or other mat- 
ter, which is not to become effective until after the 
effective date of its resignation. 

14. Agreements—Other Carriers or Persons, Any car- 
rier becoming a member of this Conference shall thereby 
become a party to, and any carrier withdrawing from 
Conference membership shall thereby cease to be a party 
to, any agreements between the member lines of the Con- 
ference (jointly entered into by said member lines in 
their capacity as Conference members), and any other 
‘arrier or other person subject to the Shipping Act, 1916, 
as amended, provided said agreements are filed and ap- 
proved pursuant to the provisions of said act and contain 
specific provisions for such adinission to or withdrawal 


from participation therein. 


(Added by Agreement 5200-17, approved 13 April 59.) 


15. Breach of Agreement. Except as otherwise pro- 
vided in Article Four (4), liquidated damages for non- 
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observance of this Agreement, or of any of the rules, 
regulations or tariffs of the Conference, shall be not less 
than Five Hundred Dollars ($500.00) nor more than Ten 
Thousand Dollars ($10,000). If in the opinion of the Con- 
ference members, failure to observe the Conference 
Agreement or Conference rules, regulations or tariffs, in 
a particular case, or cumulatively, jeopardizes the accom- 
plishment of the basic purposes of this Agreement, the 
offending party may be expelled from the Conference. 
The determination as to non-observance of this Agree- 
ment, or of any rule, regulation or tariff of the Confer- 
ence and whether the offending party shall pay liquidated 
damages or be expelled from the Conference shall be by 
agreement of the parties as provided in Article Eight (8). 
Should an offending party fail to pay liquidated damages 
assessed hereunder to the Conference within five (5) days 
after written demand therefor, the said party shall be 
and become liable to civil action. In no case shall the 
party complained against cast any vote on the matter 
under consideration. No expulsion shall become effective 
until and unless notice thereof with a detailed statement 
of the reason or reasons therefor and the record vote of 
the member lines thereon, shall have been mailed to the 
governmental agency charged with the administration of 
Section 15 of the United States Shipping Act, 1916, as 
amended. 

(Modified by Agreements 5200-8, approved 5 March 48; 
5200-12, approved 19 November 52; and 5200-14, approved 
17 October 55.) 


16. Copies of Minutes of all Meetings, rates, charges, 


classifications, rules and/or regulations and additions and 


amendments thereto, and changes therein adopted pur- 
suant to the provisions of this Agreement, shall be sent 
to the United States Maritime Commission, Washington, 
D. C. 

17. This Agreement is subject to approval by the 
United States Maritime Commission in accordance with 


the provisions of Section 15 of the Shipping Act, 1916, 


as amended, and shall not become valid and binding upon 
the parties hereto until such approval has been given. 

18. This Agreement may be executed in several parts, 
all of which said parts shall be duplicates and shall be 
and become effective as one instrument. 

19. Any modification or cancellation of this Agreement 
or any part hereof, shall not be valid or binding upon 
the parties hereto unless and until it shall have been 
filed with and approved by the United States Maritime 
Commission in accordance with the provisions of Section 
15 of the Shipping Act, 1916, as amended. 

In Witness Whereof, the parties hereto have caused 
this Agreement to be signed by their duly authorized 
officers as of the day and date set forth above. 

Blue Star Line, Limited 

The Blue Star Line, Inc. 

(Sed.) E. A. Gilbert 

Compagnie Generale Transatlantique 
(French Line) 

(Sed.) C. Macqueron 

The Donaldson Line Limited 

Balfour, Guthrie & Co., Limited, Agents 

(Sgd.) L. P. Bailey 
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A/S Det Ostasiatiske Kompagni 

(The East Asiatic Company Limited) 
The East Asiatic Co., Ine. 

(Sgd.) C. Jensen 


Fred. Olsen & Co. (Fred. Olsen Line) 
Fred. Olsen Line Agency, Ltd. 
(Sgd.) F. W. Kutter 


Fruit Express Line A/S 

By International Pacific Coast Corporation, 
General Pacific Coast Agents 

by (Sgd.) J. A. Smith, Pres. 


Norddeutscher Lloyd 

(North German Lloyd) 
North Pacific Service 
(Sgd.) P. Nolze 


N.V. Nederlandsch-Amerikaansche 

Stoomvaart-Maatschapp]j 
(Holland-America Line) 

(North Pacific Coast Line) 

(Sgd.) E. F. R. de Lanoy 


Reardon Smith Line, Ltd. 
(Sgd.) P. M. Holway 


Furness Withy & Co., Ltd. (Furness Line) 
Furness (Pacific) Ltd. 
(S¢d.) J. J. Walsh 


Hamburg-Amerikanische Packetfahrt 
Actien-Gesellschaft 
(Hamburg-American Line) 


St 


Sudden & Christensen, 

Pacific Coast General Agents 

(Sgd.) Robert S. Norton 

Knut Knutsen, O.A.S. (Xnutsen Line) 

Interocean S.S. Corp., General Agents 

(Sgd.) E. Krag 

J. Lauritzen (Lauritzen Line) 

(S¢d.) D. R. Girdwood 

Girdwood Shipping Co. 

Pacific Coast Genl. Agts. 

Navigazione Libera Triestina, S.A. 
(Libera Line) 

General S. 8S. Corp., Ltd., as agents 

By (Sgd.) R. V. Winquist 
Asst. to President 

Rederiaktiebolaget Nordstjernan 
(Johnson Line) 

By (Sg¢d.) F. L. Doelker, P.C. Mgr. 
Grace Line—Agents 

Royal Mail Lines, Ltd. 

(North Pacifie Coast Line) 

(Sed.) Jno. Allsop 


Westfal-Larsen & Co. A/S, (Interocean Line) 


Interocean S.S. Corp., 
General Agents, 
(Sed.) KE. Krag 
Witnesseth: All the foregoing signatures 


(Sgd.) Geo. J. Yater, Chairman 
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5200-22 
Approved 
JUN 9 1966 


Federal Maritime Commission 


San Francisco, Calif. 
22 April 1966 

The common carriers by water, members of the Pacific 
Coast European Conference and parties to an agreement, 
numbered by the Federal Maritime Commission as Agree- 
ment No. 5200, do hereby agree to modifications of said 
agreement so that Articles 10, 12, 15, 16 and 19 thereof 
shall read as follows: 

10. Membership. Any person, firm or corporation 
regularly operating, or giving substantial and reliable 
evidence of intention to operate regularly, as a common 
carrier by water in the trade covered by this Agreement, 
and which evidences an ability and intention to abide by 
all the terns and conditions of this Agreement, may be- 
come a member of the Conference upon the agreement 
of the parties as provided in Article S and by affixing 
his, their or its signature hereto, or to a counterpart 
hereof. Every application for membership shall be acted 
upon promptly. No applicant shall be denied membership 
except for failure to meet the requirements of the first 
sentence of this Article, and/or failure to make payment, 
when due, of the applicable fees for admission or read- 
mission, as the case may be, in accordance with the pro- 


visions of Articles + and 11 hereof. No inembership shall 


become effective until prompt notice thereof has been sent 
to the governmental ageney charged with the administra- 
tion of Section 15 of the U. S. Shipping Act, 1916, as 
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amended. Advice of any denial of admission to member- 
ship together with a statement of the reasons therefor, 
shall be furnished promptly to the governmental agency 
charged with the administration of Section 15 of the 
U. S. Shipping Act, 1916, as amended. 

12. Any party a member of this Conference may with- 
draw therefrom by giving thirty (30) days notice in 
writing of such intention to the Conference Chairman, 
who shall immediately upon receipt thereof, mail a copy 
of the same to the governmental agency charged with 
the administration of Section 15 of the U. S. Shipping 
Act, 1916, as amended, advising in writing the Line with- 
drawing the date of such mailing, and no such withdrawal 
shall be effective unless and until notice of such with- 
drawal shall have been mailed to the said governmental 
agency, Washington, D. C. 

15. Breach of Agreement. Except as otherwise pro- 
vided in Article Four (4), Hquidated damages for non- 
observance of this Agreement, or of any of the rules, 
regulations or tariffs of the Conference, shall be not less 
than Five Hundred Dollars ($500.00) nor more than Ten 
Thousand Dollars ($10,000). If in the opinion of the 
Conference members, failure to observe the Conference 
Agreement or Conference rules, regulations or tariffs, in 
a particular case, or eunulatively, jeopardizes the ac- 
complishment of the basic purposes of this Agreement, 
the offending party may be expelled from the Confer- 
ence. The determination as to non-observance of this 


Agreement, or of any rule, regulation or tariff of the 


Conference and whether the offending party shall pay 
liquidated damages or be expelled from the Conference 


shall be by agreement of the parties as provided in Ar- 
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ticle Eight (8). Should an offending party fail to pay 
liquidated damages assessed hereunder to the Conference 


within five (5) days after written demand therefor, the 
said party shall be and become liable to civil action. In 
no case shall the party complained against cast any vote 
on the matter under consideration. No expulsion shall 
become effective until a detailed statement setting forth 
the reason or reasons therefor has been furnished to the 
expelled member and a copy of such notification mailed 
to the governmental agency charged with the adminis- 
tration of Section 15 of the United States Shipping Act, 
1916, as amended. 

16. Copies of Minutes of all Meetings, rates, charges, 
classifications, rules and/or regulations and additions and 
amendments thereto, and changes therein adopted pur- 
suant to the provisions of this Agreement, shall be sent 
to the governmental agency charged with the administra- 
tion of Section 15 of the Shiping Act, 1916, as amended. 


19, Any modification or cancellation of this Agreement 
or any part hereof, shall not be valid or binding upon the 
parties hereto unless and until it shall have been filed with 
and approved by the governmental agency charged with 
the administration of Section 15 of the Shipping Act, 
1916, as amended, in accordance with the provisions of 
Section 15 of the Shipping Act, 1916, as amended. 

Filed by authority of and on behalf of the following 
named carriers comprising the membership of the Pacific 
Coast European Conference. 

IN WITNESS WHEREOF, the parties hereto have 
caused these modifications to be signed by their duly 
authorized officers as of the day and date set forth above. 

[Names of signatory lines omitted] 


$s 


Federal Maritime Commission 
Washington, D.C. 20573 
June 9, 1966 
In Reply Refer To: 
A17-9-1/5200-22 :32(A) 
AIR MAIL 
Mr. David Lindstedt, Chairman 
Pacific Coast European Conference 
417 Montgomery Street 
San Francisco, California 94104 
Gentlemen: 
Subject: Agreement No. 5200 
This is to advise that the subject agreement filed by 
you in behalf of the parties thereto, is hereby approved 
pursuant to Section 15 of the Shipping Act, 1916, by 
virtue of authority vested in me by the Federal Maritime 
Commission as set forth in Manual of Orders, Commis- 


sion Order No. 1, Amended. A copy of the approved 


agreement is enclosed. 
Sincerely yours, 
/s/ Edward Schmeltzer 
Edward Schmeltzer 
Managing Director 
Enclosure 
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STATEMENT OF QUESTIONS PRESENTED 


(1) May the Federal Maritime Commission disapprove 2 steam- 

ship Conference agreement of long standing under Section 
15 of the Shipping Act, 1916 (46 U.S.C. 814) as a means of 
enforcing a, regulation promulgated under Section 43 of the 
Act (46 U.S.C. 8412), said by the Commission to provide 
‘“‘nothing more than . . . uniform guidelines’ concerning 
admissions to and withdrawals and expulsions from Con- 
ference membership? 
May the Federal Maritime Commission disapprove a Con- 
ference agreement of long standing under Section 15 of the 
Shipping Act, 1916, without evidence and supporting find- 
ings required by said section? 


May the Federal Maritime Commission order modification of 


an agreement approved under Section 15 of the Shipping 
Act, 1916, without evidence and supporting findings required 
by said section? 

Under a provision in Section 15 of the Shipping Act, 1916, 
which requires Conference agreements to ‘‘provide reason- 
able and equal terms and conditions for admission and 
readmission to conference membership of other qualified 
carriers in the trade,’’ may the Commission disapprove a 
Conference agreement without finding that the terms and 
conditions governing admission and readmission to the Con- 
ference as set forth expressly in the particular agreement are 
not ‘reasonable and equal’’ within the meaning of the 
statute? 


INDEX 


Statement of Questions Presented 
Jurisdictional Statement 
Statement of the Case 
Statutes and Regulations Involved 
Statement of Points 
Summary of Argument 
Argument 

Introduction 


The Commission may lawfully disapprove an agreement 
previously approved under Section 15 only in accord- 
ance with the provisions of Section 15. It may not 
disapprove such an agreement solely for failure to 
comply with a self-created “General Order”, nor may it 
use such disapproval, or the threat thereof, as an 
indirect means of enforcing such “General Orders” ... 


General Order 9, in prescribing, without findings, 
mandatory modifications to previously-approved Section 
15 agreements, is contrary to the statutory scheme, 
and hence is invalid 


A. The Commission’s faulty justification for General 
Order 9 


B. General Order 9 is in direct conflict with the 
scheme of Section 15 


Conclusion 


Table of Citations 


Court Cases 


Addison v. Holly Hill Fruit Products, 322 U.S. 607, 88 L. 
Ed. 1488 (1944) .... 32 
*Akticbolaget Svenska Amerika Linien v. Federal Maritime 
Commission, ...... U.S.App.D.C. ...., 351 F.2d 756 (D.C. 
Cir. 1965) 6, 10, 14, 15, 20, 33, 39 
American President Line v. Mackey, 120 F.Supp. 987 
(D.D.C. 1953) 32 
American President Lines, Ltd. v. Federal Maritime Com- 
mission, 114 U.S.App.D.C. 418, 316 F.2d 419 (D.C.Cir. 


Pages 


31 
Anglo-Canadian Shipping Company v. United States, 264 
F.2d 405 (9th Cir. 1959) 14 
Anglo-Canadian Shipping Co., Ltd. v. Federal Maritime 
Commission, 310 F.2d 606 (9th Cir. 1962).........++-+ 14 


Carnation Company v. Pacifie Westbound Conference, 383 
US. 213, 15 L.Ed.2d 709 (1966), modified, .... US. 
15 L.Ed.2d 851 (1966) 

*(jvil Acronautics Board v. Delta Air Lines, 367 U.S. 316, 
6 L.Ed.2d 869 (1961) 


Evers v. Buxbaum, 102 U.S.App.D.C. 334, 253 F.2d 356 
(D.C.Cir. 1958) 


Federal Maritime Commission v. Anglo-Canadian Shipping 
Co., Ltd., 4 S.R.R. 20,456 (N.D.Cal. 1963), affirmed, 335 
F.2d 255 (9th Cir. 1964) 

Functional Music, Ine. v. Federal Communications Commis- 
sion, 107 U.S.App.D.C. 34, 274 F.2d 543 (D.C.Cir. 1958) 


*Helvering v. Oregon Mutual Life Ins. Co., 311 U.S. 267, 
85 L.Ed. 180 (1940)....--. ccc cce cece ce recone eeceeees 32, 38 


*\Manhattan General Equipment Co. v. Commissioner, 297 

U.S. 129, 80 L.Ed. 528 (1936) ......... eee sree eee e ees 32, 39 
Minor v. Washington Terminal Co., 86 U.S.App.D.C. 

180 F.2d 10 (D.C.Cir. 1960) 


*Cases or authorities chiefly relied upon are marked by asterisks. 


TABLE OF CITATIONS iii 


Pages 
Northern Natural Gas Co. v. O’Malley, 277 F.2d 128 (8th 
Cir. 1960) 


Pollero v. Columbia Broadeasting System, 174 F.Supp. 802 
(D.D.C. 1959) 

Producers Livestock Marketing Ass’n v. United States, 241 
F.2d 192 (10th Cir. 1957), affirmed sub nom. Denver 
Union Stock Yard Co. v. Producers Livestock Marketing 
Ass'n, 356 U.S. 282, 2 L.Ed.2d 77 (1958) 19 


Seatrain Lines, Ine. v. United States, 64 F.Supp. 156 (D. 

Del. 1946), affirmed, 329 U.S. 424, 91 L.Ed. 396 (1947) 16 
*Shay v. Agricultural Commission for Arizona, 299 F.2d 

516 (9th Cir, 1962) ........ cece eee eee eee eee ee 27, 36, 37, 39 
Skidmore v. Swift & Co, 323 US. 134, 89 L.Ed. 124 


Trans-Pacific Freight Conference of Japan v. Federal Mari- 
time Board, 112 U.S.App.D.C. 290, 302 F.2d 875 (D.C. 
Cir. 1962) 


United States v. Seatrain Lines, Inc., 329 U.S. 424, 91 L. 
Ed. 396 (1947) 
United States v. Maxwell, 278 F.2d 206 (8th Cir. 1960) 
32, 38, 39 
US. Atlantic & Gulf/Australia-New Zealand Conference v. 
Federal Maritime Commission, §..... . US App.D.C. nny 
F.2d ...... (D.C.Cir. Nos. 19637, 19704, decided June 
30, 1966) 10, 14, 33, 35 


Agency Cases 


Agreement Between Conferences—Membership Provisions, 8 
F.M.C. 170, 5 S.R.R. 141 (1964), reversed, 1.) i & Sareea 
7 S.R.R. 219 (1966) 16, 17, 26, 37 


Agreement No. 8200—Far East and Pacific Westbound 
Conferences, 8 F.M.C. 553, 6 S.R.R. 99 (1965) 25 


Aleoa $.S. Co., Ine. v. Cia. Anonima Venezolana, 7 F.M.C. 
345 (1962) 


Black Diamond S.S. Corp. v. Compagnie Maritime Belge, 2 
U.S.M.C. 755 (1946) 


TaBLE OF CITATIONS 


Continental Nut Company v. Pacifie Coast River Plate Brazil 
Conference, ........ F.M.C. ........ , 7S.R.R. 361 (1966) 


Mediterranean Pools Investigation, ........ F.M.C. ......, 6 S.R.R. 
975 (1966) 


Pacifie Coast European Conference Agreement, 3 U.S.M.C. 
11 (1948) 


Unapproved Section 15 Agreements—Gulf/United Kingdom 
Conference, 7 F.M.C. 536 (1963) 


Unapproved Section 15 Agreements—South African Trade, 
FMC. 159 (1962) ecterss scieaacew eden ooo see beet ahses 


West Coast Line, Ine. v. Grace Line, Inc., 3 F.M.B. 586 


Statutes 


Administrative Procedure Act (5 U.S.C. 1001 et seq.) : 
Section 10 (5 U.S.C. 1009) 


Federal Reports Act of 1942 (5 U.S.C. 139 et seq.) : 


) USC. 139£ 


Public Law 87-346, 75 Stat. 762 (Oct. 3, 1961) 


Review Act of 1950 (“Hobbs Act”) (5 U.S.C. 1031 et seq.) : 
Section 2 (5 U.S.C. 1032) 
Section 3 (5 U.S.C. 1033) 


Shipping Act, 1916 (46 U.S.C. 801 et seq.) : 
Section 15 (46 U.S.C. 814) 
Section 21 (46 U.S.C. 820) 
Section 29 (46 U.S.C. 828) 
Section 43 (46 U.S.C. 841a) 


Soil Bank Act of 1956 (7 U.S.C. 1801 et seq.) 
7 US.C. 1821 
7 U.S.C. 1831(d) 


TaBLE OF CITATIONS v 


Regulations Pages 
¥.M.C. Commission Order 1 (Amended) (as amended 
through March 28, 1966), Pike & Fischer, Shipping Regu- 
lation, SR Page 106:109 .........:e eee e ee eee teen eens 7,8 


F.M.C. General Order No. 7 (‘Self-Policing Systems”), 46 
C.F.R. Part 528 


F.M.C. General Order No. 9 (“Admission, Withdrawal and 
Expulsion Provisions of Steamship Conference Agree- 
ments”), 46 C.F.R. Part 523 passim 


F.M.C. General Order No. 14 (“Shippers’ Requests and 
Complaints”), 46 C.F.R. Part 527 26 


F.M.C. General Order No. 15 (“Filing of Tariffs By Termi- 
nal Operators”), 46 C.F.R. Part 533 26 


F.M.C. General Order No. 18 (“Conference Agreement Pro- 
visions Relating to Concerted Activities”), 46 C.F.R. Part 


Miscellaneous 
Davis, Administrative Law, §7.01 (1958) 
Report of the Antitrust Subcommittee of the House Com- 


mittee on the Judiciary, on the Ocean Freight Industry 
(“Celler Report”) (March 1, 1962) 


Report of the Attorney General’s Committee on Administra- 
tive Procedure (1941) 


U.S. Congressional Record, Vol. 107, p. 19310 (1961) 


IN THE 


Bnited States Court of Appeals 


For tue District or CotumBiA Crrcuir 
No. 20,195 


PACIFIC COAST EUROPEAN CONFERENCE, 
and its Member Lines, 


Petitioners, 
v. 


FEDERAL MARITIME COMMISSION and 


UNITED STATES OF AMERICA, 
Respondents. 


On Petition for Review of an Order of the 
Federal Maritime Commission 


OPENING BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 
This is a proceeding to review an order of the Federal 
Maritime Commission purportedly entered under the pro- 
visions of Section 15 of the Shipping Act, 1916, as 
amended (46 U.S.C. S14). Jurisdiction resides in this 


Court by virtue of Section 10 of the Administrative Pro- 


2 


cedure Act (5 U.S.C. 1009) and Section 2 of the Review 
Act of 1950 (5 U.S.C. 1032). Venue is placed in this 
Court by Section 3 of the Review Act of 1950 (5 U.S.C. 
1033). 

The final Report and Order of the respondent Connnis- 
sion were served January 18, 1966 [JA 23, 56].* A timely 
petition for rehearing [JA 57] was denied by the Com- 
inission on March 22, 1966 [JA 60]. The petition for 
review, which evidences the existence of jurisdiction, was 
filed herein on May 20, 1966 [JA 64]. 


STATEMENT OF THE CASE 
Petitioner Pacific Coast European Conference is an 
association of shipping companies engaged in the trans- 
portation by water on the high seas of cargoes from ports 
on the Pacific Coast of the United States to ports in 
Europe. The organic agreement of the Conference [JA 
72-84] was approved on May 26, 1937, succeeding an 


earlier agreement of 1926, which was also approved, pur- 


suant to the provisions of Section 15 of the United States 
Shipping Act, 1916, as amended (46 U.S.C. $14). 

The Conference comprises 21 members, constituting all 
of the steamship lines operating regular shipping service 
from the major ports on the Pacific Coast to the major 
ports in Europe. 

The proceeding here under review, F.M.C. Docket No. 
65-28, was a show-cause proceeding, commenced on the 


*References are to the printed Joint Appendix filed in this 
Court. 
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Commission’s own motion by order served August 9, 1965 
[JA 5]. By the terms of this order, Petitioners (respond- 
ents below) were directed to— 

““show cause why the [sic] Agreement No. 5200, as 
amended, should not be disapproved by the Commis- 
sion pursuant to section 15 of the Shipping Act, 1916, 
because of the Conference’s failure to comply with 
the requirements of section 15 of the Shipping Act, 
1916, and the Conference’s failure to comply with the 
Commission’s General Order No. 9, issued April 21, 
1964.’’ [JA 10]. 


Two of the five Commissioners registered their non- 
concurrence in the issuance of the show-cause order [see 
JA 11). 


The Commission’s General Order No. 9, referred to in 
the Order to Show Cause, had earlier been promulgated 
in ostensible reliance upon that portion of Section 15 of 
the Shipping Act, 1916, that was added by amendment in 
1961 (P.L. 87-346, 75 Stat. 764), reading as follows: 

“‘No [conference] agreement shall be approved, nor 
shall continued approval be permitted for any agree- 
ment, ... which fails to provide reasonable and equal 
terms and conditions for admission and re-admission 
to conference membership of other qualified carriers 
in the trade, or fails to provide that any member may 
withdraw from membership upon reasonable notice 
without penalty for such withdrawal.’ 


The General Order, drawing on this language and pur- 


rting to ‘tinterpret’’ and ‘‘implement’’ the same then 
po P ) 


10nly the first half of the provision (up to the clause com- 
mencing “or fails to provide”) was at issue in Docket 65-28, as 
both the Order to Show Cause and the final Report clearly 
evidence. 
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laid down some nine contract provisions and clauses which, 
it stated, all agreements ‘‘shall contain’’ (at least, ‘‘sub- 
stantially’’). Commissioner John S. Patterson dissented 
from the issuance of the General Order, finding no statu- 
tory authority for the ordering of any such across-the- 
board, compulsory provisions in private contracts (JA 
50-51]. 

During the rule-making procedure, Petitioners, in con- 
junction with many others, had similarly urged the lack 
of Commission authority to promulgate, by rule, manda- 
tory contract terms in lieu of the statutory requirements 
of notice and hearing and factual findings upon Peti- 
tioners’ own contract terms. Nevertheless, when the rules 
were promulgated by the Commission, on April 21, 1964, 
in final form as General Order 9, they included, as noted, 
the proviso that all agreements approved under Section 15 
need ‘‘contain provisions’”’ only ‘‘substantially’’ in con- 
formity with the General Order [see JA 52]. Believing 
their own organic Conference agreement to be in complete 
compliance with the statute, and necessarily therefore with 
the General Order, and having never rejected any ‘‘quali- 
fied carrier in the trade’’ in the forty years since the 
Conference was organized in 1926, Petitioners did not seek 


judicial review of the General Order. 


In the instant proceeding, Docket 65-28, however, the 
Commission declined to exercise its administrative dis- 
cretion to consider whether Petitioners had in fact com- 
plied with the statute. Instead, the Commission took the 
view—and so ordered—that the Conference must be dis- 
solved automatically for failure to comply literally with 
the precise terms of the General Order [JA 48, 56-57]. 
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Although arguing that their present agreement of 
association, approved in 1937, long prior to General Order 
9, nevertheless did contain provisions “‘substantially’’ in 
conformance with the General Order, Petitioners’ chief 
defense in the proceeding below was that, under the terms 
of Section 15 of the Act, the Commission lacked authority 
to dissolve a long-existing Conference in the absence of 
supportable findings that the Conference agreement actu- 
ally operated in some manner prohibited by the statute— 
however much the agreement might (arguendo) depart, in 
form alone, from the literal terms of the Commission’s 
“interpretative rule’’. 

Petitioners also pointed out that under the show-cause 
procedure, with factual inquiry foreclosed, the Commis- 
sion could, in accordance with established law, disapprove 
Petitioners’ agreement only if it could be said that, on its 
face, the agreement was so far out of line with the statu- 
tory mandate that no possible interpretation could save it 
from statutory invalidity; otherwise, by the very nature 
and operation of such show-cause procedure, the Commis- 
sion could not, as a matter of law, enter an order of 
disapproval. 

In its final decision the Commission refused to consider 
the terms of the statute. It made no attempt to determine, 
in accordance with Section 15, whether or not the ‘‘terms 
and conditions for admission and re-admission to confer- 
ence membership’’ actually contained in Petitioners’ 
agreement were ‘‘reasonable and equal’’ within the statu- 


tory meaning and requirement. Nor did the Commission 


make any other finding required by Section 15 as a pre- 
requisite to any order of disapproval of an agreement 
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previously approved under the section. Indeed, the Com- 
mission did not consider Section 15 at all, holding that its 
General Order was mandatory and superseded the terms 
of the statute as permissible ‘‘administrative legislation’”’ 
[JA 33]. Stated the Commission: 

‘On the basis of all the foregoing, we find and 
conclude that the conference agreement does not con- 
tain provisions literally or substantially in conform- 
ance with the five specific provisions of General Order 
No. 9 set forth in the Show Cause Order. An appro- 
priate order will be entered.”’ [JA 43]. 


The ‘tappropriate order’’ was an order disapproving the 
agreement and thereby dissolving the Conference unless 
within 60 days the agreement were amended by the 
Conference members to include, verbatim, the precise ter- 
minology of General Order 9 [JA 56-57]. 


Commissioner Patterson concurred in the result only 
because he thought the Gencral Order itself was no longer 
open to attack.’ Nevertheless, he strongly reiterated his 
view that the General Order is invalid [JA 43-44). 

On petition for rehearing, Petitioners attempted to focus 
the Commission’s attention on this Court’s holding in 
Aktiebolaget Svenska Amerika Linien v. Federal Maritime 
Commission, U.S. App.D.C. my 851 F.2d 756 (D.C. 
Cir. 1965), with which, petitioners urged, the instant pro- 


ceeding was at irreconcilable odds. Denying the rehearing, 


however, the Commission held that **the decision in that 
case has no bearing whatsoever on the issues at hand’’ 
2A legally erroneous conclusion; sce Functional Music, Inc. v. 


Federal Communications Commission, 107 U.S.App.D.C. 34, 274 
F.2d 543 (D.C.Cir. 1958). 
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[JA 62]. The Commission then repeated its assertion, 
from its earlier Report, that General Order No. 9 was 
‘“‘necessary”’ to ‘‘implement’’ Section 15 of the Shipping 
Act, and that Petitioners’ agreement ‘‘failed to meet the 
requirements of General Order No. gy.’? ‘*Therefore,”’ 
extrapolated the Comiission, 

“‘since General Order No. 9 was... in explana- 
tion and effectuation of the ‘reasonable and equal’ 
provision of section 15, we found that the agreement 
failed to meet the requirements of section 15.’” [JA 
63]. 


Again, on the petition for rehearing, the Commission 
rejected the need for evidence and again failed to make 
findings of fact, resting the decision entirely upon lack 
of literal compliance of the Conference agreement with the 
so-called ‘‘guidelines’’ of General Order 9. 

In order to preserve the existence of the Conference 
during this appeal, and following the Commission’s re- 


fusal to stay its order of dissolution, Petitioners, on April 
22, 1966, submitted under protest a set of amendments to 


their agreement, drawn in strict, literal conformity with 
the disputed sections of General Order 9 [JA 85-87]. 
These were automatically marked ‘‘approved’’ by the 
Commission’s Managing Director on June 9, 1966, under 
authority ostensibly delegated to him’ to approve or mod- 


3Commission Order 1 (Amended) (as amended through March 
28, 1966)— 
“Section 7. Specific Authorities Delegated to the Managing 
Director. 
* ° * e 

“7.11, Authority to (1) approve modification to Seetion 15 
agreements when such modifications are filed in accordance 
with the requirement of Commission rule or general order 
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ify agreements dictated by the Commissioners and duti- 
fully filed by the parties under threat of dissolution 
[JA 85, 8S]. 


The crux of the dispute before the Commission, and in 
this Court, is the legitimacy of the Commission’s action 
in arbitrarily prescribing mandatory contract terms, under 
the guise of ‘‘guidelines’’ said only to be ‘*implementing”’ 
provisions of the Shipping Act, and in doubtful reliance 
upon some ‘‘implicit power’’, thereafter dissolving a Con- 
ference of many years’ duration, by holding it in violation 
of the ‘‘General Order’’, without any finding under the 
statute. 


STATUTES AND REGULATIONS INVOLVED 

The statutory provision principally involved is Section 
15 of the Shipping Act, 1916 (46 U.S.C. S14), as amended 
by P.L, 87-346 (75 Stat. 762-766). The second paragraph 
of the section, which is directly involved, is quoted imme- 
diately below. The full section, plus other statutory pro- 
visions referred to herein, are set forth in an Appendix 
to this Brief. 

The regulation involved, the respondent Comnission’s 


General Order 9, is reproduced in the separate Joint 
Appendix, at JA 45-55. 


and are clearly in compliance with the criteria and/or intent 
of such rule or general order and (2) require modification of 
the filed amendment to the extent necessary to conform to the 
requirements of such rule or general order.” 

* * * * 


(Pike & Fischer, Shipping Regulation, SR Page 106 :109 (N.O.R.) ). 
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46 U.S.C. 814 (second paragraph): 

“ce * * 

“The Commission shall by order, after notice and 
hearing, disapprove, cancel or modify any agreement, 
or any modification or cancellation thereof, whether 
or not previously approved by it, that it finds to be 
unjustly discriminatory or unfair as between carriers, 
shippers, exporters, importers, or ports, or between 
exporters from the United States and their foreign 
competitors, or to operate to the detriment of the 
commerce of the United Staes, or to be contrary to 
the public interest, or to be in violation of this Act, 
and shall approve all other agreements, modifications, 
or cancellations. No such agreement shall be ap- 
proved, nor shall continued approval be permitted 
for any agreement (1) between carriers not members 
of the same conference or conferences of carriers 
serving different trades that would otherwise be 
naturally competitive, unless in the case of agree- 
ments between carriers, each carrier, or in the case 
of agreements between conferences, each conference, 
retains the right of independent action, or (2) in re- 
spect to any conference agreement, which fails to 
provide reasonable and equal terms and conditions 
for admission and readmission to conference mem- 
bership of other qualified carriers in the trade, or 
fails to provide that any member may withdraw from 
membership upon reasonable notice without penalty 
for such withdrawal. 


STATEMENT OF POINTS 


1. The order of disapproval, resting solely on a de- 


termination of non-compliance with the Commission’s 
General Order 9, is invalid as beyond the lawful discretion 
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and authority vested in the Commission by Section 15 of 
the Shipping Act, 1916, 46 U.S.C. 814. 


2. To the extent the order of disapproval rests infer- 
entially upon a supposed violation of Section 15, as pur- 
portedly ‘texplained and effectuated’’ by General Order 
9, it is erroneous as a matter of law. 

3. The order of disapproval is not supported by sub- 
stantial, or any, statutory findings. 

4. In prescribing mandatory preconditions for approval 
(or, as here, for avoidance of disapproval) of Section 15 
agreements, the Commission has unlawfully reversed the 
presumption of Section 15, that agreements filed under 
that Section are to be approved unless specific statutory 
findings are made to support disapproval. 


5. In prescribing mandatory terms of conference agree- 
ments, apart from and in addition to the standards of 
Section 15 éf the Shipping Act, the Commission’s General 
Order 9 constitutes invalid ‘‘administrative legislation.’’ 

6. The order of disapproval is in direct conflict with 
this Court’s recent determinations in Aktiebolaget Sven- 
ska Amerika Linien v. Federal Maritime Commission, 
U.S.App.D.C. on» 351 F.2d 765 (D.C. Cir. 1965), and 
U.S. Atlantic & Gulf/Australia-New Zealand Conference 
v. Federal Maritime Commission, ..... U-S-App-D.C. 

F.2d (D.C. Cir. Nos. 19637, 19704, decided June 


30, 1966), as well as with other, earlier controlling case 


law. 
7. The order of disapproval deprives Petitioners of 
valuable property rights without due process of law, in 


contravention of the Constitution of the United States. 
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SUMMARY OF ARGUMENT 

The Federal Maritime Commission is, by law, empow- 
ered to disapprove an agreement filed with it under Sec- 
tion 15 of the Shipping Act, 1916 (46 U.S.C. 814), only 
when it finds as a fact that the agreement operates in one 
of the ways proscribed in Section 15 itself. This Court 
has specifically so held in Aktiebolaget Svenska Amerika 
Linien v. Federal Maritime Commission, ..... US. App- 
D.C. wy 351 F. 2d 765 (D.C. Cir. 1965). This is par- 
ticularly true where, as here, it is a case of disapproval of 
a long-standing conference agreement; conceivably it might 
be otherwise with a new agreement presented for initial 
approval. 

The particular statutory language involved here, requir- 
ing conference agreements to contain ‘‘reasonable and 
equal terms and conditions’’ of conference membership, 
does not relieve the Commission of the necessity of a hear- 
ing and sustainable findings, that the terms and conditions 
of Petitioners’ own agreement are in some fashion not 
‘reasonable and equal.’’ In the instant case, the Commis- 
sion has not followed this mandatory statutory procedure, 
for it has disapproved Petitioners’ conference agreement 
solely for an alleged failure to comply with ‘‘guidelines”’ 
promulgated by the Commission as an administrative 
regulation, General Order 9. 


Because General Order 9 creates its own standards, 
apart from and in addition to the statutory ones, for dis- 
approval of Section 15 agreements, it is unlawful adminis- 
trative ‘‘legislation’’, and, in the words of the dissenting 
Commissioner Patterson, substitutes unnecessary over- 


regulation for statutory regulation of private contracts. 
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In seeking to force modifications to Section 15 agreements 
without the requisite factual foundation, the General 
Order comes into direct conflict with the statutory scheme 
of Section 15, and hence is, as a matter of law, void. 

The Commission’s order of disapproval, resting solely 
upon a supposed violation of General Order 9, is invalid 
and must be set aside. 


ARGUMENT 
INTRODUCTION 
It is important, here as below, to put this case and the 

reason for it into proper perspective, at the outset. At 
several points in its final Report the Commission recites 
that Petitioners ‘‘conceded’’ that their Conference agree- 
ment did not contain one or another of the specific ‘* guide- 
lines’? of General Order 9. This much is correct, as a 
matter of form only. The reason is perfectly simple: The 
organic Conference agreement was drafted—and approved 
—years and years before General Order 9, and, indeed, 
years and years before the pertinent amendment to Sec- 
tion 15 of the Shipping Act, added by Congress in 1961. 
There was no question of approval before the Commis- 
sion—only of disapproval of an earlier approved agree- 
ment. The Commission determined that disapproval was 
automatic because the agreement varied from the General 
Order. 


‘As the Commission’s Report also plainly indicates, how- 
ever, the variations were, even So, slight, and the ‘‘re- 


quired’? amendments minor.‘ Petitioners sought to answer 


480 minor, in fact, that the ministerial job of approval has been 
routinely delegated to a “Managing Director.” See note 3, supra. 
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the show-cause order, however, rather than to make the 
minor changes in the first instance, in order to provide a 
clear-cut vehicle for a determination of the lawfulness of 
an increasingly prevalent, increasingly burdensome, and 
increasingly disruptive practice of the present Commis- 
sion—that of regulation by externally-imposed terms of 
unagreed ‘‘agreement’’, rationalized as ‘‘guidelines’’ but 
treated as inflexible fiat, and enforced by dissolution or 
the threat of dissolution of existing Conferences. 


The issue here is not whether Agreement No. 5200 
“‘might’’ be improved, by certain changes, nor even 
whether it ‘‘should’’ have certain changes. It is, rather, 
the fundamental question of whether it ‘‘must’’ have 
those changes, on penalty of summary disapproval. 


Petitioners’ challenge to the validity of General Order 
9 is well summed up in the following words of Commis- 
sioner John S. Patterson’s separate opinion in the pro- 
ceeding below: 

‘Briefly, I believe the regulations are not author- 
ized by law and, in my opinion, constitute overregu- 
lation. The variance from law is that Section 15 of 
the Act authorizes more than one way of providing 
reasonable and equal terms and conditions for admis- 
sion and readmission to conference membership of 
other qualified carriers in the trade, but the rules 
allow only one way to conform, namely, by the use of 
all nine provisions which must be ‘substantially’ as 
written in the rules. To the extent other ways are for- 
bidden, the rule is not authorized and the carriers by 
policy are regulated more than is necessary.’’ [JA 44]. 


Subscribing to this position and firmly believing that, 


unless checked, the majority’s contrary position will ulti- 
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mately destroy the multi-national shipping industry en- 
gaged in commerce to and from the United States, Peti- 
tioners felt this test case imperative and unavoidable. 


iE 


THE COMMISSION MAY LAWFULLY DISAPPROVE AN AGREE- 
MENT PREVIOUSLY APPROVED UNDER SECTION 15 ONLY 
IN ACCORDANCE WITH THE PROVISIONS OF SECTION 15. 
IT MAY NOT DISAPPROVE SUCH AN AGREEMENT SOLELY 
FOR FAILURE TO COMPLY WITH A SELF-CREATED ‘‘GEN- 
ERAL ORDER’’, NOR MAY IT USE SUCH DISAPPROVAL, OR 
THE THREAT THEREOF, AS AN INDIRECT MEANS OF 
ENFORCING SUCH ‘‘GENERAL ORDERS.”’ 


The principle that an administrative agency is bound 
by the terms of its enabling statute—more specifically, 
that this Commission’s actions under Section 15 of the 
Shipping Act of 1916 are bounded by the terms of Section 
15 itself—is a legal truism which ought not need repeat- 
ing half a century after the Act was passed. Nevertheless, 
this Court has, on two recent occasions, had reason to cor- 
rect this same Commission for just such statutory de- 


partures. Aktiebolaget Svenska Amerika Linien v. Federal 
Maritime Commission, U.S.App.D.C. ———, 351 F.2d 
756 (D.C. Cir. 1965); U. S. Atlantic & Gulf / Australia-New 
Zealand Conference v. Federal Maritime Commission, ~... 
U.S.App.D.C. —, ---—- F.2d —— (D.C. Cir. Nos. 19637, 
19704, decided June 30, 1966).° The problem arises a third 
time, in this case. 


5See also the earlier chiding by the Ninth Cireuit, to the same 
Commission for the same statutory deviations. Anglo-Canadian 
Shipping Company v. United States, 264 F.2d 405, 416-417 (9th 
Cir. 1959) ; see also Anglo-Canadian Shipping Co. Ltd. v. Federal 
Maritime Commission, 310 F.2d 606, 613-614, 614-617 (9th Cir. 
1962). 


oy) 


In deciding the case below, the Commission ignored the 
Svenska case; in denying rehearing, it expressly repudi- 
ated Svenska. Said the Commission in the latter report: 
“Our failure to deal with Svenska was based on the 
simple ground that the decision in that case has no bear- 
ing whatsoever on the issues at hand’’ [JA 62]. We 
should have thought, to the contrary, that Svenska had 
precise bearing. We see no escape from the inexorability 
of its holding that— 


“The statutory language authorizes disapproval only 
when the Commission finds as a fact that the agree- 
ment operates in one of the four ways set out in the 
section [Section 15] by Congress.’’ 351 F.2d at 761. 


The ‘fourth way’’ set out in Section 15 is that the agree- 
ment be found ‘‘to be in violation of this Act”’—a rather 
all-inclusive rubric. The fact that—as the Commission 
itself pointed out [JA 62]—the very next sentence of the 
Section (as amended) contains the specific ‘‘admissions’’ 
provision here involved does not, by our reading of the 
statute, exempt it from the requirement that there be a 
finding of ‘‘violation of the Act.’’? The pertinent finding 
would, of course, be that the particular agreement 
‘“‘fail[ed] to provide reasonable and equal terms and 
conditions for admission and readmission to conference 
membership of other qualified carriers in the trade’’—but 
we do not read the statute as dispensing with need of 
such a finding. Yet none was here made. 

The Commission made no findings whatsoever on the 
substance of the terms and conditions for conference 
membership actually contained in Petitioners’ agreement; 


no thought was given to whether or not those terms were, 
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as a matter of fact, ‘‘reasonable and equal’’—questions 
unmistakably raising issues of fact. Instead, those terms 
and conditions were condemned, and Petitioners’ entire 
organic agreement disapproved, solely because it did not 
parrot with machine-like precision the Commission’s 
single-minded view of what constitutes ‘*reasonable and 
equal’’ provisions for membership in conferences as set 
forth in its General Order 9. Yet such a ‘‘difference’’ in 
form alone does not appear as a ground for disapproval 
anywhere in the statute. 

In such summary and wholly non-statutory fashion, 
Petitioners were arbitrarily deprived of their highly valu- 
able contract right of conference association, granted by 
statute and protected as a matter of Constitutional law. 
A more unconstitutional abrogation of contract rights is 
hard to imagine.® 

The surprising thing is that, in the only other reported 
decision of the Commission to date involving this same 
statutory provision, decided less than two months after 
General Order 9 was promulgated in April, 1964, the 
Commission took a tack entirely at odds with the one 
taken here—a tack, indeed, entirely consonant with the 


statutory scheme, abandoned here. In Agreement Between 


Conferences—Membership Provisions, 8 F.M.C. 170, 5 
S.R.R. 141 (1964),7 the Commission first acknowledged 


®Compare Seatrain Lines v. United States, 64 F.Supp. 156 (D. 
Del. 1946) ; Civil Aeronautics Board v. Delta Air Lines, 367 US. 
316, 322, 6 L.Ed.2d 869 (1961). 

7The F.M.C. volume is unbound; the second citation is to the 
Pike & Fischer Shipping Regulation Reports. 

This decision was recently reversed by a two-plus-one majority, 
after a change in the Commission’s membership, 7 S.R.R. 219 
(1966)—but still as a matter of the particular agreement’s own 
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that, far from representing some new regulatory concept, 
this 1961 amendment to Section 15 of the Act was simply 
a “legislative recognition of the prior administrative 
policy of ‘open’ conference membership.’’ 5 S.R.R. at 1448 


Then, comprehending the statutory scheme with a 


clarity significantly lacking in the instant case, the Com- 
mission expressed the view that the provision ‘‘require[d] 
the Commission to disapprove after notice and hearing, 
any agreement which fails to provide: ‘reasonable terms 
and conditions .. .’’? 5 S.R.R. at 143 (supplying em- 
phasis). For, said the Commission, 
“<The determination that a particular condition of 
membership is reasonable or unreasonable is neces- 
sarily a factual one...” 5 S.R.R, at 144 (supplying 
emphasis). 


In our case, however, the Commission repudiated its 
earlier wisdom and, relying on General Order 9 alone, 
held neither an evidentiary hearing nor factual determina- 
tions requisite or even relevant to implementation of the 


merits, and not for failure to comply with General Order 9. The 
Commission reversed its carlier decision after the concerned con- 
ferences had cancelled their agreement, to serve, it said, as still 
another “guideline” and to “correctly set forth the prevailing in- 
terpretation of the Commission.” 7 S.R.R. at 220. 
8See the same thought, expressed, however, for entirely different 
purposes, in the Report in this case [JA 31]. The “open door” 
policy was explained simply by Senator Butler in the legislative 
debates on the 1961 amendments to the Shipping Act: 
“I urge all Senators to bear in mind that we are the only 
nation which requires steamship conferences to keep their 
membership doors open to all common carriers making a 
reasonable showing of willingness and ability to serve the 
trade regularly. Our conferences are thus ‘open shop’ affairs; 
every applicant must be admitted on the same reasonable and 
equal terms and conditions available to all other members.” 
107 Cong. Ree. 19310 (1961) ; quoted in Agreement Between 
Conferences, supra, 7 S.R.R. at 227. 
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statute or to disapproval of a long-standing conference 
agreement under it. Instead, the Commission declared that 
it had decided to prescribe reasonable and equal terms for 
admission of new members into conferences and would 
arbitrarily forbid all other terms. It would, said the Com- 
mission, automatically disapprove and dissolve any con- 
ference that failed to accept the precise provisions 
prescribed by the Commission. ‘‘Substantial’’ compliance, 
it explained, meant only that foreign-based conferences 
would be permitted to ‘‘use their own language.’’ Stated 
the Commission: 

‘We think our authority clearly extends to the 
prescribing of uniform admission, withdrawal, and 
expulsion clauses which must be included verbatim in 
all conference agreements, and we could have adopted 
this course. However, our experience has been that 
conferences operating in our foreign commerce have 
experienced some difficulty in translating uniform 
clauses into the languages of the various countries 
operating vessels in our commerce. Thus, where con- 
sistent with the purposes of the Act and our respon- 
sibilities under it, we allow individuals to use their 
own language so long as the required result is 
achieved. Respondents’ agreement does not, of course, 
achieve the required result, and unless amended to do 
so, it will be disapproved.’’ [JA 37]. 


If the Commission had held an evidentiary hearing, as 


required by the Act, to determine how Petitioners’ agree- 
ment has actually operated on the subject of admissions to 
conference membership, we feel confident that it would 
have been compelled to find that the ‘‘terms and condi- 
tions’’ of the agreement were in fact eminently reasonable 


and uniformly equal, and therefore fully ‘‘achieve[d] the 
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required result’’—of Congress. By choosing to conduct the 
proceeding as a show-cause matter, however, where, as 
the Commission’s Order stated, the matters raised ‘‘[did] 
not involve any disputed issues of fact requiring an evi- 
dentiary hearing’? [JA 9], the Commission’s legitimate 
scope of inquiry was, as a matter of law, far more nar- 
rowly confined. By the very nature of such a proceeding, 
acting like a summary judgment, factual inquiry is not 
only foreclosed; more particularly, factual issues must be 
resolved in favor of the defending party. Producers 
Livestock Marketing Ass’n v. United States, 241 F.2d 192, 
195 (10th Cir. 1957), affirmed sub nom. Denver Union 
Stock Yard Co. v. Producers Livestock Marketing Ass’n, 
356 U.S. 282, 2 L.Ed.2d 77 (1958); Davis, Administrative 
Law, §7.01 (1958); cf., Evers v. Buxbaum, 102 U.S.App. 
D.C. 334, 253 F.2d 356, 357 (D.C. Cir. 1958); Minor v. 
Washington Terminal Co., 86 U.S.App.D.C. 71, 180 F.2d 
10 (D.C. Cir. 1950); Pollero v. Columbia Broadcasting 
System, 174 F.Supp. 802 (D.D.C. 1959). 

Thus, for purposes of its decision, the Commission was 
bound, as a matter of law, to accept as uncontrovertibly 
true that there was nothing unreasonable nor wnequal 
about the Petitioners’ application of the admissions 
‘“‘terms and conditions’’ actually contained in their agree- 
ment. Moreover, since it was, of course, uncontested that 


the agreement did contain some ‘‘terms and conditions”’ 


on the subject, legitimately the Commission’s inquiry in 
the abbreviated docket should have been restricted to a 
test of ‘‘ineurable invalidity.’? That is, under the show- 


®Had there not been. of course, the statute itself would have 
certainly warranted an order of disapproval. 
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cause procedure, unless the agreement, on its face, could 
be shown to be so grossly ‘‘unreasonable’’ or “‘nnequal’’ 
that no possible interpretation of it could save it from 
statutory invalidity, the show-cause framework itself 
should (legally) have precluded any order of disapproval ; 
for if any such ‘‘saving’’ interpretation could be found, 
the nature of the show-cause procedure should, as a 
matter of law, have compelled the Commission to accept 
that interpretation. 


Self-evidently, however, the Commission chose to ignore 
this legal doctrine, just as it chose to ignore its carlier 
decision in Agreement Between Conferences, supra—just 
as it chose, indeed, to ignore the statute itself. 


For, in the final analysis, and notwithstanding its later 
attempt to gloss over its error,?° what the Commission did 
was precisely what it candidly admitted in the final Re- 
port that it was doing—entering an order of disapproval 
based solely upon a ‘‘finding and conclusion’’ of non- 
compliance with ‘¢administrative legislation.’’ [JA 33, 43]. 
As the entirety of the Report shows, Section 15 never 
entered the Commission’s determination at all. 


But the undeniable fact remains that, as this Court said 
in Svenska, Section 15 authorizes disapproval of an 


agreement previously approved under it ‘‘only when the 


Commission finds as a fact that the agreement operates in 
one of the four ways set out in the section by Congress.”’ 
Violation of an administrative regulation is not one of the 


four. 


10Tn its Denial of Petition for Reopening, the rationale of which 
is considered hereafter, under heading IT. 
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Indeed, as recently as three years ago the Commission 
itself specifically held that violation of a General Order 
did not constitute violation of Section 15. In Unapproved 
Section 15 Agreements—Gulf/United Kingdom Confer- 
ence, 7 F.M.C. 536, 540-541 (1963), it stated in its final 
Report: 

““We endorse fully the Examiner’s condemnation of 
respondents’ failure to comply with the filing require- 


ments. 
* * * 


“Of course, the failure to apprise the Commission 
of the minimum rates where the fixing of such rates 
was within the authority of the members under the 
conference agreements, does not of itself render the 
action unlawful under section 15. In view of this and 
of what has been said above, our conclusion is that 
respondents did not violate that section. They clearly 
did, however, violate General Order 83 and its prede- 
cessor, General Order 128.”’ 


The Commission is not authorized to enforce its ad- 
ministrative regulations—even if otherwise valid—by 
threats of, or, as here, actual invocation of, the powerful 
weapon of Section 15 disapproval. The statute provides 
an adequate, appropriate and exclusive vehicle for such 
enforcement, in Section 29 (46 U.S.C. 828)—by applica- 
tion to a federal district court for an order enforcing 
obedience. 


Moreover, insofar as the regulations concern ‘‘reports’’ 
to the Commission—as does General Order 9 in four dif- 
ferent instances'!—Congress has, wholly apart from the 
Shipping Act, expressly forbidden such indirect means of 


1146 C.F.R. §§523.2(d), -(e), -(g), and -(i) [see JA 53-54]. 
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enforcement. In the Federal Reports Act of 1942 (5 U.S.C. 
§§139-139f), Congress specifically provided that: 

‘*Any person failing to furnish information re- 
quired by any such agency shall be subject to such 
penalties as are specifically prescribed by law, and no 
other penalty shall be imposed either by way of fine 
or imprisonment or by the withdrawal or denial of 
any right, privilege, priority, allotment, or immunity, 
except when the right, privilege, priority, allotment, 
or immunity, is legally conditioned on facts which 
would be revealed by the information requested.’? 5 
U.S.C. §139f 


The exception is in no fashion involved here, and the 
principal provision is fully applicable. Again, however, 
the Commission simply ignores the law. 


Ii. 


GENERAL ORDER 9, IN PRESCRIBING, WITHOUT FINDINGS, 
MANDATORY MODIFICATIONS TO PREVIOUSLY-APPROVED 
SECTION 15 AGREEMENTS, IS CONTRARY TO THE STATU- 
TORY SCHEME, AND HENCE IS INVALD. 


In its original Report, the Commission admitted it was 


disapproving Agreement 5200 solely because, so it said, 


the Agreement did not: 

‘‘eontain provisions literally or substantially in 
conformance with the five specific provisions of Gen- 
eral Order No. 9 set forth in the Show Cause Order.”’ 
[JA 43]. 


In its denial of rehearing, Petitioners having pointed out 
the lack of any finding under Section 15 of the Shipping 
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Act, the Commission attempted to cover its prior candor, 
rationalizing as follows: 

“In our report and order on [sic] the proceeding 
we found that respondents’ agreement failed to meet 
the requirements of General Order No. 9. Therefore, 
since General Order No. 9 was, as we took care to 
point out, in explanation and effectuation of the 
‘reasonable and equal’ provision of Section 15, we 
found that the agreement failed to meet the require- 
ments of section 15.’’ [JA 63]. 


Apart from the self-evident fact that no finding under 
Section 15 was made at all in the first Report, what the 
Commission’s whole argument boils down to is that a 
violation of General Order 9 is somehow ipso facto a vio- 
lation of Section 15. This is, in the final analysis, the nub 
of this whole dispute. 


After a discussion of the flaws in the Commission’s 
ostensible justification for the General Order, the argu- 
ment under this heading will examine why it is that the 
General Order necessarily conflicts with the statute and 
must therefore be invalid. 


A. The Commission’s Faulty Justification for General Order 9. 

In its Report herein the Commission sought to show, 
against Petitioners’ attack, why it was that General Order 
9, far from creating a conflict with the statute, instead 
was ‘‘in complete harmony therewith’’ [JA 33-34].1* Thus, 
the Commission asserted, General Order 9 was no more 


than ‘‘[t]he reduction of almost 30 years of agency case 


12]t is significant that this attempted justification of General 
Order 9 appeared for the first time in the Report in the instant 
case, the order promulgating the General Order itself being com- 
pletely devoid of any such rationale; see JA 45-49, 
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law to a rule of future application,” ‘‘merely the substi- 
tution of administrative ‘legislation’ for administrative 
stare decisis.”’ [JA 33]. These statements are not correct. 


With the exception of the precedential Black Diamond 
vase? which, as the Commission correctly points out, first 
announced the ‘‘open conference”’ administrative policy 
[JA 29], all of the cases cited by the Commission™ con- 
cerned themselves not with what the particular agreement 
said, but rather with how it operated in fact. General 
Order 9, however, cares not one whit about what the 
parties do; its only concern is that the agreements have a 
tidy machine-like uniformity. 


For example, one of the five disputed areas in this case 
concerned the failure of the Conference agreement to in- 
clude a provision that “applications for membership 
shall be acted upon promptly.’’ Insofar as the principle, 
requiring ‘‘prompt’’ action, is concerned, this has been 
established by case-law anyway—indeed, stemming at 
least from the same Black Diamond ease! which the Com- 
mission cites as commencing the ‘‘open door policy’’ of 
Conference membership. It accomplishes nothing to **re- 
quire’? conferences to recite the controlling law in their 
organic agreements—especially where, as here, the law is 
one which must necessarily be applied, in each case (with 
a 

1Black Diamond S.S. Corp. v. Compagnie Maritime Belge, 2 
U.S.M.C. 755 (1946). 

14JA 30, n.6, It is perhaps worth correcting the Commission’s 
unwarranted (and hopefully unintentional) slur upon the in- 
dustry, which infers that these several cited “violations” occurred 
after the Celler Anti-Trust Subcommittee Report, in 1962. In 
fact, of course, the most recent of the cited eases was decided in 
1957, four years prior to the 1961 amendment to the Act and five 


years prior to the Celler Report. 
15S¢ce 2 U.S.M.C. at 760. 
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or without its inclusion in the agreement), in factually- 
oriented proceedings. 


This same example illustrates why it is that Petitioners 
(by no means alone in the regulated industry) fear a very 
real pocket-book danger in the Commission’s newfound 
policy of ‘‘regulation by unagreed agreement.’’ As this 
Court may know, the Commission has, concurrently, an- 
other ‘“‘policy’’ of considering any action which it con- 
siders a departure from an approved Section 15 
agreement to be a new Section 15 ‘‘agreement,’”* which 
has, necessarily, been carried out unlawfully under that 
Section. Continental Nut Company v. Pacific Coast River 
Plate Brazil Conference, —. F.M.C. ———, 7 S.R.R. 361 
(1966) ; Agreement No. 8200—Far East and Pacific West- 
bound Conferences, § F.M.C. 553, 6 S.R.R. 99 (1965). 

Coupled with the recently-instituted practice of ‘‘auto- 
matic referral’’ of Section 15 ‘‘violations’’ to the Depart- 
ment of Justice, see c.g., Unapproved Section 15 Agree- 
ments—South African Trade, 7 F.M.C. 159, 197 (1962), 
this effectively means that every time the Commission 
second-guesses a conference membership on what a con- 
ference agreement should ‘‘really mean,’’ the lines are 
exposed to Justice prosecution for penalties of up to 
$1000.00 per day, under Section 15—as well as, under the 


Supreme Court’s recent Carnation case,'* treble-damages 


(and possibly other)! suits under the anti-trust laws. 


16Presumably, an “agreement not to follow the old agreement.” 

17Carnation Company v. Pacific Westbound Conference, 383 
US. 213, 15 L.Ed.2d 709 (1966), modified, .... US. ooony 15 L.Ed. 
2d 851 (1966). 

18See Continental Nut Co. v. Pacific Coast River Plate Brazil 
Conference, supra, 7 S.R.R. at 364. 
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Thus, if in a case hereafter the Comunission should decide 
that this Conference’s action on admitting a new member 
was not sufficiently prompt to be **prompt’’—as the Com- 
mission viewed it—under the Agreement, all of these 
penalty sanctions would automatically come into being— 
in addition to the Section 15 power of modification or dis- 
approval which the Act itself provides. 

The ‘tnew agreement’’ policy is a harsh one at best. 
3ut it becomes literally intolerable when the phrases 
being subjected to constant Commission reinterpretation 
are those not of the parties, but of the Commission’s own 
devisement, and ordered included not because of a tan- 
gible abuse actually found to exist,!® but because of some 
vague, generalized hobgoblins of theoretical, problemati- 
cal supposition [see, ¢.g-, JA 35-36]. 

The Commission’s assertion of mere ‘‘codification’’ of 
long-standing case law further falls down with respect to 
the numerous ‘‘reporting’’ requirements of this and other 
General Orders.2”? Whether or not it is the Commission’s 
**responsibility’’ (see General Order 9, §523.1(b) [JA 


52]) to ‘insure that the requirements of section 15 are 


Which is of course, what Section 15 contemplates—as the 
ageney itself formerly recognized: see West Coast Line, Inc. v. 
Grace Line, Inc., 3 F.M.B. 586, 595 (1951); Alcoa S.S. Co., Inc. 
v. Cia. Anonima Venezolana, 7 F.M.C. 345, 358 (1962): Agree- 
ment Between Conferences, supra, 5 S.R.R. 141 (1964); 7 S.R.R. 
219 (1966). 

20s noted earlier, General Order 9 includes at least four. See 
also. for example, General Order 7 (“Self-Policing Systems”). 46 
CLELR, Part 528; General Order 14 (“Shippers’ Requests and 
Complaints”), +6 C.F.R. Part 527: General Order 15 (“Filing of 
Tariffs By Terminal Operators”), 46 C.F.R. Part 533; General 
Order 18 (“Conference Agreement Provisions Relating to Con- 
certed Activities”), 46 C.F.R. Part 537. 
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met’’ [JA 32], we are not at all convinced that that alone 
justifies the imposition of constant reporting requirements 
upon the regulated industry. Even less do we find any- 
thing in Section 15 requiring ‘‘agreement”’ to furnish such 
a mass of quarterly, semi-annual, annual and ‘‘periodic’”’ 
reports as the Commission now routinely demands. Most 
particularly, however, it must be apparent that ‘‘reports 
to the Commission’’ have absolutely no bearing on the 
reasonableness and equality of terms for conference mem- 
bership: With or without reports to the agency, the terms 
and conditions are either reasonable and equal, or they 
are not. The reports stem not from ‘30 years of agency 
ease-law’’ but solely from the present Commission’s 
recently-devised thesis of ‘‘constant”’ or 
veillance’’.*! 

And this points up another tangible objection to the 
Commission’s policy of regulation by enforced ‘‘agree- 


“cc 


continuing sur- 


ment’’—a philosophy, insofar as we can tell, unprece- 
dented in the arena of United States regulatory law. All 
agencies have, of course, powers within their respective 
statutory grants of authority to order certain reports to 
be filed, as well as actions to be taken. Nevertheless, with 
one possible exception,?* we have failed to uncover any 
other instance in which the agency has as a matter of 
practice sought to order the private parties to ‘‘agree’’ 
to file the reports and take the specific actions. In view 
of the statutory powers admittedly given to the Federal 


21See, e.g., Mediterranean Pools Investigation, ....... F.M.C. 
6 S.R.R. 975, 1001 (1966), and the General Orders cited in note 
20, supra. 

22Shay v. Agricultural Commission for Arizona, 299 F.2d 516 
(9th Cir. 1962), discussed infra in part II-B. 
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Maritime Commission, one may well wonder why it has 
occurred in this one case. As it appears to Petitioners, 
there is but one explanation: a zealous desire to regulate 
untrammeled by the crimping statutory restrictions im- 
posed upon its exercise of direct powers.?° 

Thus, while the Commission has direct power to order 
modifications to Section 15 agreements, this power is cur- 
tailed by the antecedent necessity of legally sustainable 
findings upon which to base the order. Similarly, the 
Commission has (as it now appears) virtually unlimited 
report-gathering powers under Section 21 of the Act 
(46 U.S.C. $20); nevertheless, even that power is cir- 
cunseribed by the necessity of prior clearance from the 
Bureau of the Budget, under the Federal Reports Act 
(specifically, Section 139¢ of Title 5, U.S.C.). However, by 
the simple expedient of forcing the regulated industry to 
‘‘agree’? to modify and/or to report, on pain of summary 
dissolution of their collective existence, these irritating, 
niggling statutory fetters wondrously disappear! 

Petitioners have, of course, no quarrel with the ‘‘open 
conference’’ philosophy, (i.e. that steamship conferences 
exempted from the Sherman Act by Section 15 of the 
Shipping Act may not exclude any qualified carrier seek- 
ing membership), nor with the requirement that their 
own “terms and conditions for admission and readmission 


to conference membership’’ be fully ‘‘reasonable and 


equal.”? We believe they are. They were approved by a 


predecessor of the present Commission years ago. What 
Petitioners do object to, most strenuously, is being or- 
SS 


23("f., Civil Aeronautics Board v. Delta Air Lines, 367 US. 316, 
328, 6 L.Ed.2d 869, 878 (1961). 
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dered to alter those terms without any statutory finding 
on their sufficiency, and being punished by arbitrary, 
automatic dissolution of their association simply for 
seeking their legal right to retain their own contract until 
some real fault may be found with it. 


B. General Order 9 Is In Direct Conflict With the Scheme of 
Section 15. 


In this one particular instance of conference member- 
ship, unlike the remainder of the 1961 amendments to 
Section 15, Congress did indeed evidence a concern with 
conference language, rather than conference action. Never- 
theless, in only the limited area of withdrawal from con- 
ference membership was it concerned with setting down, 
even in general terms, the particular form of language to 
be required (‘‘. . . or fails to provide ¢haé any member 


> 


may withdraw’’, etc.). The very fact that Congress did 
specify, in this one area, provides a strong indication that 
the omission to do so in the earlier half of the clause was 


not out of inadvertence but was clear Congressional 


choice. Congress having eschewed ‘‘uniform provisions”’, 


the Commission has no authority to create them by ‘‘ad- 
ministrative legislation.”’ 

As Commissioner Patterson correctly read the Congres- 
sional will, in his dissent from the promulgation of Gen- 
eral Order 9: 

“It is impossible to interpret anything in the 
statute as authorizing such compulsion as regards all 
of the subjects covered by these provisions [of the 
General Order], even ‘substantially’. 


“‘There would be no objection or dissent on my part 
if these rules were suggested as a means for permit- 
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ting immediate approval of conference agreements 
without the need for notice and hearing, but to compel 
the use of prescribed provisions without any notice, 
hearing, or finding that other proposed alternatives 
by applicants do not also accomplish the statutory 
objective goes beyond the requirements of Section 15. 
Applicants have been deprived of their right to have 
their own provisions tested by the statute...’ [JA 
50-51]. 


It is hard to gainsay this carefully reasoned analysis. 


It is no answer for the Commission to assert, as it does, 
that the inflexible contract terms of the General Order are 
*“necessary’’ to carry out the statutory intent [JA 28, 63], 
for the statute in plain words belies any such ‘*intent’’. 
Nor, because of its necessary effect, is General Order 9 in 
‘texplanation and effectuation’’ of the statutory provision, 
for, as is shown hereinafter, it directly conflicts with the 


statute. 


Indeed, the Commission’s own rationale of the Congres- 
sional intent behind the 1961 amendment destroys any 


support for the inflexibility-enforced compulsion of Gen- 


eral Order 9, as a matter of simple fact and logic. Stated 
the Commission in its final Report: 

“We think it clear that Congress in so amending 
section 15 was in fact but statutorily formalizing 
what had already been the declared policy for over 
two decades and that the reasonable and equal lan- 
guage was merely convenient legislative shorthand for 
the more particularized requirements found in the 
many decisions of our predecessors under section 1537" 
[JA 31]. 
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With this statement Petitioners would tend to agree. But 
if Congress was merely formalizing what had been the 
‘declared policy for over two decades’’, how suddenly, 
with the promulgation of General Order 9, has Peti- 
tioners’ conference agreement, unchanged in these respects 
throughout those two decades, overnight become unlawful? 
It must be apparent that the General Order far outstrips 
the amendment. 


In its final Report in this Docket, the Commission de- 
nominated its General Order as simply a set of ‘‘guide- 
lines’? for the ‘‘prevention of future controversy’’: 

‘‘In promulgating General Order No. 9, we sought 
nothing more than the prevention of future contro- 
versy over the membership practices of conferences 
in our foreign commerce by the establishment of uni- 
form guidelines.’’ [JA 36]. 


Viewed as such, the regulation would be no more than 
an ‘‘interpretative rule’’—without binding effect and of 
no legal force apart from the statute itself. American 
President Lines, Lid. v. Federal Maritime Commission, 
114 U.S.App.D.C. 418, 316 F.2d 419 (D.C.Cir. 1963) ; 


Report of the Attorney General’s Committee on Adiinis- 
trative Procedure, pp. 99-100 (1941); cf., Skidmore v. 
Swift & Co., 323 U.S. 154, 89 L.Ed. 124 (1944). Notwith- 
standing this characterization of the rule by the Commis- 


sion itself, it is clear from the Commission’s iron-clad 
application of the General Order in this case, and even 
more so from its order of disapproval entered solely on 
the basis of (alleged) non-compliance with the General 
Order, without reference to the statute, that the provi- 
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sions of the General Order are not mere ‘+ euidelines”’, 
but imperatives; not ‘tinterpretation’’, but legislation. 
As such, and being in conflict with the statutory scheme, 


they must fall. 


Section 15—‘tadmissions’’ clause and all—directs the 
Commission to *tapprove all other agreements’ than those 
found, after notice and hearing, to contravene one of the 
statutory proscriptions. To say, as the Commission has 
said here, that the statute is contravened solely because 
the General Order is contravened not only begs the ques- 


tion, it carries the seeds of its own demolition. 


What the Commission is necessarily saying is that the 
Commission is empowered to amend or add to the very 
terms of Section 15—precisely the sort of administrative 
‘legislation’? which has invariably been flatly and spe- 
cifieally struck down by reviewing courts. See Man- 
hattan General Equipment Co. v. Commissioner, 297 US. 
129, 134, 135, SO L.Ed. 528 (1936) ; Helvering v. Oregon 
Mutual Life Ins. Co., 311 U.S. 267, 85 L.Ed. 180 (1940) ; 
Addison v. Holly Hill Fruit Products, 322 U.S. 607, 617- 
GIS, 88 L.Ed. 1488 (1944): Trans-Pacific Freight Confer- 
ence of Japan v. Federal Maritime Board, 112 U.S.App. 
D.C. 290, 302 F.2d 875 (D.C.Cir. 1962); United States v. 
Maxwell, 278 F.2d 206, 210 (Sth Cir. 1960); Federal Mari- 
time Commission v. Anglo-Canadian Shipping Co., Ltd., 
4 SRR. 20456, 20,457 (N.D.Cal. 1963), aff'd, 355 F.2d 
255 (9th Cir. 1964); American President Lines v. Mackey, 
120 F.Supp. $97, 899 (D.D.C. 1953). 


3v the plain language of Section 15, Petitioners are 


entitled to have their agreement approved—and, what is 


33 


of more direct concern here, remain approved—unless and 


until found to conflict with the statutory standards; no 
others. 

As Commissioner Patterson correctly observed, Section 
15 stands in contradistinction to many other regulatory 
statutes, in that the applicant is under no burden to 
demonstrate the affirmative benefits of the agreement; the 
presumption is, to the contrary, in favor of the agree- 
ment, as filed, and, by statute, that agreement is entitled 
to approval unless that presumption is overcome. This is 
the clear language of the Section, twice recently reaffirmed 
by this Court. Aktiebolaget Svenska Amerika Linien v. 
Federal Maritime Commission, U.S.App.D.C. , 
351 F.2d 756 (D.C.Cir. 1965); U.S. Atlantic € Gulf/Aus- 
tralia-New Zealand Conference v. Federal Maritime Com- 
MISSLON,  ceeeereee U.S.App.D.C. _.....5 
Cir. Nos. 19637, 19704, decided June 30, 1966). Even the 
Commission, whatever its present thoughts, has in the 
past fully subscribed to this view: 

‘* Agreements within the scope of Section 15 of the 
Act are approvable unless we find them to be con- 
trary to the provisions of that section.’’ Alcoa 8.8. 
Co., Inc. v. Cia. Anonima Venezolana, 7 F.M.C. 345, 
358 (1962); see also West Coast Line, Inc. v. Grace 
Line, Inc., 3 F.M.B. 586, 595 (1961); Pacific Coast 
European Conference Agreement, 3 U.S.M.C. 11, 19- 
20 (1948). 


Of late, the Commission has receded from this proper 
reading of the statute—at least, insofar as concerns new 


agreements, filed for original approval. Svenska, so the 
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Commission says, has no application to such cases, but 
only applies to pre-existing agreements. In a decision 
served one day after the decision in the instant Docket 
65-28, the Commission criticized its Hearing examiner for 
what it called ‘tconfusion ... stem[ming] from the Swed- 
ish American case,’? then proceeded to give what it 
considered the **proper’’ interpretation of that case: 
“The Court's conclusion that before the Commis- 
sion could disapprove a portion of the agreement 
before it, it ‘must find as a fact that the agreement 
operates in one of the four ways set out by Congress’ 
in Section 15 must be considered in the light of cir- 
cumstances of that case. Significantly the agreement 
under consideration had been approved by a prede- 
cessor of the Commission and operations had been 
conducted under it for a good many years. Thus, the 
particular language of the Court, whatever its valid- 
ity as an abstract proposition, becomes meaningful 
when it ix applied to an already approved agreement 
of long standing. Thus, in the Swedish American 
Line case it could be found ‘as a fact’ that the agree- 
ment either had operated to the detriment of the 
commerce of the U.S., ete, or it had not. But this 
cannot mean that in passing on future agreements we 
must ‘find as a fact’ that the agreement ‘really will 
operate’ to the detriment of our commerce or really 
will be contrary to the public interest. Such a finding 
is without the realm of the possible. The most that 
can be done in such cases is to draw upon past 


experience and expertise and make a reasoned judg- 
ment, or perhaps prediction is a better word, as to 
the probable future impact of the agreement... .”’ 


Vediterrancan Pools Investigation, coco FMC. 
6 S.R.R. 975, 1002-1003 (1966) (emphasis supplied.) 
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Perhaps (though it need not here be decided) there 
is merit in the Commission’s distinction.*4 What is sig- 
nificant, however, is that it ts precisely ‘tan already ap- 
proved agreement of long standing’’ that is here involved. 
By the Commission’s own frank and contemporaneous 
admission, Svenska (not to speak of the statute itself) 
precludes any enforced mnodifications about a factual show- 
ing of violation of the Act. A violation of a General 
Order is not a legally-sufficient substitute. 

The recent Supreme Court case of Civil Aeronautics 
Board v. Delta Air Lines, 367 U.S. 316, 6 L.Ed.2d 869 
(1961), is particularly instructive. In that case the C.A.B. 
had, without the requisite notice and hearing, sought to 
alter a certificate of public convenience and necessity, al- 
ready granted and in effect. Notwithstanding the fact 
that the Board had conditioned the certificate with an 
express ‘‘reservation of jurisdiction”’ to make later altera- 
tions, and notwithstanding its admitted broad power to 
condition the issuance of all such certificates—significantly 
absent in the Shipping Act—the Supreme Court held that 
once a certificate had become effective, it could not be 
modified except by *‘scrupulously’’ following the precise 
statutory requirements. 367 U.S. at 325. The ‘trule’’, 
said the Court, in words equally pertinent here, is that 

‘supervising agencies desiring to change existing 
certificates must follow the procedures ‘specifically 
authorized’ by Congress and cannot rely on their own 


24Cf., Judge Leventhal’s thoughts along the same line, expressed 
during the oral argument in the Atlantic & Gulf/Australia case, 
supra. Compare also United States v. Seatrain Lines, Inc., 329 
U.S. 424, 91 L.Ed. 396 (1947). 
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notions of implied powers in the enabling act.’ 367 
U.S. at 334 (emphasis supplied). 


Axiomatically, the same must hold true with existing 
agreements previously approved under Section 15 of the 
Shipping Act. 

The Ninth Circuit’s recent case of Shay v. Agricultural 
Commission for Arizona, 299 F.2d 516 (9th Cir. 1962), is 


also particularly illuminating. There the Secretary of 


Agriculture had promulgated ‘timplementing’’ regulations 


under the Soil Bank Act of 1956 (7 U.S.C. $$ 1801 et seq.), 
which purported to fix the standards for involuntary ter- 
mination of soil-bank contracts. In so doing, the Secre- 
tary had acted under (1) the same sort of rule-making 
grant as this Commission obtains in Section 43 of the 
Shipping Act, and (2) a specific statutory authority to 
establish the terms of soil-bank contracts (in no fashion 
paralleled in the Shipping Act). Not unlike the instant 
regulations, but with far more authority therefor, the 
Secretary incorporated his rule-making **standards’’ into 
each soil-bank contract. 

The statute provided a two-step test for forciture: 
first, that there be a determination of a particular viola- 
tion: second, that the particular violation be, in the 
Court’s words, 

“sof such a substantial nature as to warrant termi- 
nation of that particular contract (§ 1821) or [that] 
its nature is such as to defeat or substantially 
impair the purpose of the particular contract 
(§ 1831(d))’7.*% 


25The similarity to the Section 15 standards is obvious. 
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Continuing, the Court noted: 

“The regulation, on the other hand, attempts to 
categorize, in advance, every willful and knowing or 
grossly negligent violation as having the required 
nature.”’ 


Yet, said the Court, the statutory language clearly 
showed that: 

“The Congress, when it adopted sections 1821 and 
1831, clearly intended that each case be determined 
on its own merits, with reference to the statutory 
standard. 

**We are therefore of the opinion, and we hold, 
that §485.286 of the regulations is invalid because it 
conflicts with, rather than carries out, the provisions 
of the Act.’’? 299 F.2d at 522. 


The relevance of that decision to the present case is 
clear: In Section 15, as in Sections 1821 and 1831(d) of 
the Soil Bank Act, Congress ‘‘clearly intended that cach 
case be determined on its own merits, with reference to 
the statutory standard’’—as this Court held in Svenska, 
and, indeed, as this Commission itself earlier held in the 
only other reported case concerning the ‘‘admissions”’ 
clause, Agreement Between Conferences, supra, 5 S.R.R. 
141 (1964); 7 S.R.R. 219 (1966). Yet here, as there, the 
agency has sought to ‘*categorize, in advance,’’ across-the- 
board terms for automatic ‘ttermination’’, or, in Section 
15 language, disapproval. As Shay flatly holds, this can- 
not be done. 


Of the Secretary’s attempt to bolster his regulation by 


including it as a tenn (of ‘‘unagreed agreement’’) in the 
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individual soil-bank contracts—again, strikingly similar 
to the operation of General Order 9—the Court said: 
“We do not think that the Secretary, by purport- 
edly incorporating his regulations, by reference, into 
the contract, can make this regulation valid as part 
of the contract, when it is invalid as a regulation. To 
permit any such result ... when the plaintiffs’ only 
real alternatives were to sign it as printed or stay 
out of the program, would be to punch a hole as wide 
as a barn door in the restrictions imposed by the 
Congress upon the authority of the Secretary.’’ 299 
F.2d at 522.76 


The Commission here has sought to sustain General 
Order 9 as being simply ‘tin explanation and effectua- 
tion’’ of the statute. And it is true, of course, that admin- 
istrative regulations of an ‘‘interstitial’’ nature may be 
adopted ‘*to interpret an ambiguous statute and clarify 
its meaning’. Northern Natural Gas Co, v. O'Malley, 277 
F.2d 128, 134 (Sth Cir. 1960); Helvering v. Oregon Mutual 
Life Ins. Co., supra. On the other hand, it is equally 
clear that ‘*[if] the statute is unambiguous there is no 
room for construction.”” /bid. The requirement in Section 
15 for notice and hearing, and factual findings, could not 
be clearer or less ambiguous. The additional command 
that there be ‘reasonable and equal’? ‘terms and condi- 
tions’? on the matter of conference membership does not 
confuse the basic requirement of sustainable findings on 


the particular terms and conditions. 


If, as Commissioner Patterson pointed out, the General 


Order 9 provisions were simply one means, and an expe- 


2Se0 also United Slates ve Maxwell, 278 F.2d 206 (Sth Cir. 
1960), where the same determinations were made. 
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ditious one, of securing Section 15 approval—if, as the 
Commission vocalizes, the provisions were simply permis- 
sive ‘‘guidelines’’—no one could possibly have dispute 
with them. As actually applicd, however, the conflict be- 
tween the Order and the Section could not be clearer. 
In such a case, the Order is void and must fall. Manhat- 
tan General Equipment Co. v. Commissioner, supra, at 
134; Shay v. Agricultural Commission, supra, at 522; 
United States v. Maawell, supra, at 210-211. 
“‘Congress has provided in 46 U.S.C. Sec. S14 that 
... the Commission may disapprove an agreement 
only if it finds the agreement to be 
‘unjustly discriminatory or unfair as between car- 
riers ..., or to operate to the detriment of the 
commerce of the United States, or to be contrary to 
the public interest, or tu be in violation of this 
chapter [Act],’ 
and that it shall approve all other agreements.” 
Aktiebolaget Svenska Amerika Linien v. Federal 
Maritime Commission, supra, 351 F.2d at 761. 


To the extent that General Order 9 ‘‘requires’’ dis- 


approval of Petitioner’s Conference agreement simply for 
PY 8 DIY 


non-conformance to its non-statutory terms, it is imcon- 
sistent with the statutory scheme; to that degree it is, 
therefore, necessarily invalid and of no legal force. 
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CONCLUSION 
The proceeding herein can have no validity except to 
the extent General Order 9 itself has validity. As all 


recognized below, Petitioners’ agreement was shown to 


contravene no part of Section 15 unassisted by the Gen- 
eral Order. 

But because the General Order itself acts to modify 
agreements without following the statutory procedures 
therefor, it is void as in excess of the Commission's statu- 
tory authority. 

The foundation thus tumbling, the decision must fall. 


The decision of the Federal Maritime Commission 
should be reversed. Petitioners respectfully urge the 
Court so to rule. 

Respectfully submitted, 
GraHaM James & Ropu 

Leonarp G. JAMES 

Cuares F. Warren 

F. Concer Fawcett 

Attorneys for Petitioners 

Filed in Typewritten Form: 
August 5, 1966. 
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Appendix 


Shipping Act, 1916 (as amended) (46 U.S.C. §§ 801 et seq.) 

Section 15, Shipping Act, 1916 (as amended) (46 U.S.C. 
$814) : 

That every common carrier by water, or other person 
subject to this Act, shall file immediately with the Com- 
mission a true copy, or, if oral, a true and complete 
memorandum, of every agreement with another such 
carrier or other person subject to this Act, or modification 
or cancellation thereof, to which it may be a party or 
conform in whole or in part, fixing or regulating trans- 
portation rates or fares; giving or receiving special rates, 
accommodations, or other special privileges or advan- 
tages; controlling, regulating, preventing, or destroying 
competition; pooling or apportioning earnings, losses, or 
traffic; allotting ports or restricting or otherwise regu- 
lating the number and character of sailings between 


ports; limiting or regulating in any way the volume or 
character of freight or passenger traffic to be carried; or 
in any manner providing for an exclusive, preferential or 


cooperative working arrangement. The term ‘‘agreement’’ 
in this section includes understandings, conferences, and 
other arrangements. 

The Commission shall by order, after notice and hear- 
ing, disapprove, cancel or modify any agreement, or any 
modification or cancellation thereof, whether or not pre- 
viously approved by it, that it finds to be unjustly dis- 
criminatory or unfair as between carriers, shippers, 
exporters, importers, or ports, or between exporters from 
the United States and their foreign competitors, or to 
operate to the detriment of the commerce of the United 


oy 


States, or to be contrary to the public interest, or to be 
in violation of this Act, and shall approve all other agree- 
ments, modifications, or cancellations. No such agreement 
shall be approved, nor shall continued approval be per- 
mitted for any agreement (1) between carriers not 
members of the same conference or conferences of car- 
riers serving different trades that would otherwise be 
naturally competitive, unless in the case of agreements 
between carriers, each carrier, or in the case of agrec- 
ments between conferences, each conference, retains the 
right of independent action, or (2) in respect to any 
conference agreement, which fails to provide reasonable 
and equal terms and conditions for admission and re- 
admission to conference membership of other qualified 
carriers in the trade, or fails to provide that any member 
may withdraw from membership upon reasonable notice 
without penalty for such withdrawal. 


The Commission shall disapprove any such agreement, 
after notice and hearing, on a finding of inadequate 
policing of the obligations under it, or of failure or 
refusal to adopt and maintain reasonable procedures for 
promptly and fairly hearing and considering shippers’ 
requests and complaints. 

Any agreement and any modification or cancellation of 
any agreement not approved, or disapproved, by the Com- 
mission shall be unlawful, and agreements, modifications, 
and cancellations shall be lawful only when and as long as 


approved by the Commission; before approval or after 


disapproval it shall be unlawful to carry out in whole or 
in part, directly or indirectly, any such agreement, modi- 
fication, or cancellation; except that tariff rates, fares, 
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and charges, and classifications, rules, and regulations 
explanatory thereof (including changes in special rates 
and charges covered by section 14b of this Act which do 
not involve a change in the spread between such rates and 
charges and the rates and charges applicable to noncon- 
tract shippers) agreed upon by approved conferences, and 
changes and amendments thereto, if otherwise in accord- 
ance with law, shall be permitted to take effect without 
prior approval upon compliance with the publication and 
filing requirements of section 18(b) hereof and with the 
provisions of any regulations the Commission may adopt. 


Every agreement, modification, or cancellation lawful 
under this section, or permitted under section 14b, shall 
be excepted from the provisions of the Act approved 
July 2, 1890, entitled ‘‘An Act to protect trade and com- 
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merce against unlawful restraints and monopolies,’’ and 
amendments and Acts supplementary thereto, and the 
provisions of sections 73 to 77, both inclusive, of the Act 


approved August 27, 1894, entitled ‘*An Act to reduce 


taxation, to provide revenue for the Government, and for 


other purposes,’’? and amendments and Acts supple- 
mentary thereto. 

Whoever violates any provision of this section or of 
section 14b shall be liable to a penalty of not more than 
$1,000 for each day such violation continues, to be re- 
covered by the United States in a civil action: Provided, 
however, that the penalty provisions of this section shall 
not apply to leases, licenses, assignments, or other agree- 
ments of similar character for the use of terminal prop- 
erty or facilities which were entered into before the date 
of enactment of this Act, and, if continued in effect beyond 
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said date, submitted to the Federal Maritime Cominission 
for approval prior to or within ninety days after the 
enactment of this Act, unless such leases, licenses, assign- 
ments, or other agreements for the use of terminal 
facilities are disapproved, modified, or canceled by the 
Commission and are continued in operation without 
regard to the Commission’s action thereon. The Commis- 


sion shall promptly approve, disapprove, cancel, or modify 


each such agreement in accordance with the provisions 
of this section. 


Section 21, Shipping Act, 1916 (as amended) (46 U.S.C. 
$820) : 

That the board may require any common carricr by 
water, or other person subject to this Act, or any officer, 
receiver, trustee, lessee, agent, or employee thereof, to file 
with it any periodical or special report, or any account, 
record, rate, or charge, or any memorandum of any facts 
and transactions appertaining to the business of such 
carrier or other person subject to this Act. Such report, 
account, record, rate, charge, or memorandum shall be 
under oath whenever the board so requires, and shall be 
furnished in the form and within the time prescribed by 
the board. Whoever fails to file any report, account, 
record, rate, charge, or memorandum as required by this 
section shall forfeit to the United States the sum of $100 
for each day of such default. 


Whoever willfully falsifies, destroys, mutilates, or alters 
any such report, account, record, rate, charge, or memo- 
randum, or willfully files a false report, account, record, 


rate, charge, or memorandum shall be guilty of a mis- 
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demeanor, and subject upon conviction to a fine of not 
more than $1,000, or imprisonment for not more than one 
year, or to both such fine and imprisonment. 


Section 29, Shipping Act, 1916 (as amended) (46 U.S.C. 
$828) : 

That in case of violation of any order of the board, 
other than an order for the payment of money, the board, 
or any party injured by such violation, or the Attorney 
General, may apply to a district court having jurisdiction 
of the parties; and if, after hearing, the court determines 
that the order was regularly made and duly issued, it 
shall enforce obedience thereto by a writ of injunction or 
other proper process, mandatory or otherwise. 


Section 43, Shipping Act, 1916 (as amended) (46 U.S.C. 
§S4la) : 

The Commission shall make such rules and regulations 
as may be necessary to carry out the provisions of this 
Act. 


Federal Reports Act of 1942 (5 U.S.C. §§ 139 et seq.) 

Section 139¢: 

Plans or forms for collecting information; submission 
to Director; approval— 

No Federal agency shall conduct or sponsor the col- 
lection of information, upon identical items, from ten tot 
more persons (other than Federal employees considered 
as such) unless, in advance of adoption or revision of any 


plans or forms to be used in such collection, 


180 in original. Probably should read “or”. [Annotator’s note]. 


(a) The agency shall have submitted to the Director 
such plans or forms, together with copies of such perti- 
nent regulations and other related materials as the Direc- 
tor shall specify; and 

(b) The Director shall have stated that he does not 
disapprove the proposed collection of information. 


Section 139f: 
Penalty for failure to furnish information— 


Any person failing to furnish information required by 
any such agency shall be subject to such penalties as are 
specifically prescribed by law, and no other penalty shall 
be imposed either by way of fine or imprisonment or by 
the withdrawal or denial of any right, privilege, priority, 


allotment, or immunity, except when the right, privilege, 


priority, allotment, or immunity, is legally conditioned on 


facts which would be revealed by the information re- 


quested. 
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FMC. General Order No. 9 .. 


IN THE 


United States Court of Appeals 


For tae Disrricr or CotumBia Circuit 
No. 20,195 


PACIFIC COAST EUROPEAN CONFERENCE, 
and its Member Lines, 


Petitioners, 
Vv. 


FEDERAL MARITIME COMMISSION and 
UNITED STATES OF AMERICA, 
Respondents. 


On Petition for Review of an Order of the 
Federal Maritime Commission 


PETITIONERS’ REPLY BRIEF 


THE NECESSARY LIMITED SCOPE OF A 
SHOW-CAUSE PROCEEDING 


Respondents under their final argument heading mis- 
conceive entirely petitioners’ position on the question of 
an evidentiary hearing, maintained from the very outset 
of this entire proceeding. Neither before the Commission 
nor now before the Court have we argued that an evi- 
dentiary hearing was required, under the circumstances of 
the ease. To the contrary, we have felt all along that the 
abbreviated show-cause procedure was peculiarly a propos 
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to a resolution of the narrow, focused issue here pre- 
sented—namely, whether or not an approved Section 15 
agreement may lawfully be disapproved solely for its 
failure to include precise wordings dictated ‘‘legislatively’’ 
by the Federal Maritime Commission. 

What we did and do maintain, however, is that such an 
agreement can, by law, be disapproved without an eviden- 
tiary hearing only if, on its face and without regard for 
its actual operation, it so deviates from the statutory 
standard that no possible interpretation can save it.) We 
stated in our opening memorandum to the Commission: 

‘‘Anthing less than this would inevitably bring into 
play a whole set of ‘disputed issues of fact requiring 
an evidentiary hearing.’ Nor have respondents [peti- 
tioners here] any reason to believe that, in such cir- 
cumstances, that hearing would be withheld. Under 
the mandate of Aktiebolaget Svenska Amerika Linien 
v. Federal Maritime Commission, 

Cir. No. 18,554 (June 10, 1965), once the agreement 
passed the test of ‘incurable invalidity on its face,’ 
it could not be disapproved except on specific and 
legally sustainable evidentiary findings. 

e e . 

‘‘In the instant case [under the show cause proce- 
dure], . . . the ‘proposed amendments’ of the Show- 
Cause Order must be found to be affirmatively 
necessary by the very terms of the statute, uncolored 
by any facts at all, before an order of disapproval 
under Section 15 can be entered.” 


This necessary operation of a show-cause proceeding 
finds specific delineation in the intermediate and high-court 


1See pp. 19-20 of our Opening Brief. 
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Denver Union Stockyard decisions," cited in our Opening 
Brief in this Court.? 


In that case the Denver Union Stockyard had adopted 
certain regulations, thereafter challenged by an adversely 
affected Marketing Association as being in conflict with 
the Packers and Stockyards Act (42 Stat. 159, as amended, 
7 U.S.C. §§181 et seq.). At the hearing before a Judicial 
Officer (ie., hearing examiner), the Marketing Association 
offered no evidence, choosing to rest its position on the 
regulations’ invalidity on their face, as a matter of law. 
The examiner held that he could not find the regulations 
invalid on their face; the Tenth Circuit, however, reversed, 
finding the necessary ‘‘incurable invalidity.’’ On cer- 
tiorari, the Supreme Court affirmed, by a Court divided 
on the merits. All agreed, at all levels, however, that 
the test was necessarily one of ‘‘incurable validity.’’ The 
applicable law is perhaps best summarized in the dis- 


senting opinion of Justices Whittaker, Frankfurter, and 


Harlan: 
“Tt is plain and undisputed that the regulations may 
not—in the total absence of evidence, as here—he held 
void unless it is clear upon their face that there can- 
not be any circumstances under which they, or any 
of them, could be lawful, ‘just, reasonable and non- 
discriminatory.’ §307. And only when it affirmatively 


2Producers Livestock Marketing Ass’n v. United States, 241 F. 
2d 192, 195 (10th Cir. 1957), affirmed sub nom. Denver Union 
Stock Yard Co. v. Producers Livestock Marketing Ass’n, 356 U.S. 
282, 2 L.Ed.2d 771 (1958). 

3It should be noted that it was upon the authority of these 
very cases that the Ninth Circuit affirmed this Commission’s 
show-eause procedure in American Export & Isbrandtsen Lines 
v. Federal Maritime Commission, 334 F.2d 185, 194 (1964), cited 
by Respondents at p. 20 of their Brief. 


& 


and clearly so appears upon the face of the regula- 
tions may it be said that a proceeding to contest their 
validity, in which no evidence whatever is offered to 
sustain the complaint, constitutes the ‘full hearing’ 
required by §310.’’ 356 at 303-304, 2 L.Ed.2d at 784. 


It is the Commission’s deviation from this proper 


application of the show-cause procedure, and not the 
show-cause procedure itself, which we challenge. 
For it cannot be argued that the Commission found 
Agreement 5200, on its face— 
“‘to be unjustly discriminatory or unfair ..., or to 
operate to the detriment of the commerce of the 
United States, or to be contrary to the public interest, 
or to be in violation of [the Shipping] Act.” 


No more (since respondents belabor the point*) did the 
Commission make any finding’ that Agreement 5200: 


“failfed] to provide reasonable and equal terms and 
conditions for admission and readmission to confer- 
ence membership of other qualified carriers in the 
trade....” 


All the Commission did was find that Agreement 5200 
“‘Tdid] not contain provisions literally or substantially in 
conformance with the five specific provisions of General 
Order No. 9 set forth in the Show Cause Order.’’ [JA 43]. 


Once again, therefore, we are returned to the crux of 
the dispute, the validity of the compulsory General 
Order 9. 


4But see pp. 15, 19, Opening Brief for Petitioners. 

5Exeept, of course, for the wholly conclusionary one, extra- 
polated from General Order 9, contained in the Denial of Peti- 
tion for Reopening; see Opening Brief for Petitioners, p. 23. 
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THE UNLAWFULNESS OF GENERAL ORDER 9 

The respondents again becloud the issue, in their re- 
peated references to petitioners’ (and others’) conduct 
under approved Section 15 agreements. Conduct, as such, 
was in no fashion involved in this proceeding. Indeed, 
quite to the contrary; as already shown, an examination 
of petitioners’ actual conduct was foreclosed by the very 
nature of the proceeding. Respondents themselves, in fact, 
concede the point at several places in their Brief (see, 
e.g., Resp. Br. pp. 11, 19). 

Respondents also fall wide of the mark in their lengthy 
dissertation on the general permissibility of agency rule- 
making. No one contests this power, as an abstract prin- 
ciple. What is contested is the particular form which this 
final rule took—that of precise terms of externally-en- 
forced, unagreed ‘‘agreement.’’® 

Nor are any of the cases cited by respondents supportive 
of this curious back-door sort of regulation. The agency 
rules sustained in Federal Power Commission v. Texaco, 
Inc., 377 U.S. 33, 12 L.Ed.2d 112 (1964), only concerned 
(a) prospective standards for (b) new applications, for 
(ec) contracts and/or certificates of public convenience and 
necessity, and (d) only prohibited certain contract terms 
and conditions; they in no fashion required the affirmative 


inclusion of agency-created conditions. United States v. 
Storer Broadcasting Co., 351 U.S. 194, 100 L.Ed. 1081 
(1956), from which Texaco derived, is even more remote 


6Thus S.E.C. v. Chenery Corp., 332 U.S. 194, 91 L.Ed 1995 
(1947)—whatever else it means—is no support for respondents’ 
position, for, as shown by the passage quoted by respondents 
themselves (at p. 13), what the S.E.C. was there doing was “to 
formulate new standards of conduc ”*—not of agreement, 
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from the instant case. Like Texaco it differs in respects 
(a), (b), and (c), but unlike Texaco (and unlike the instant 
case) it only prohibited certain activity’—not wordings. 


These differences are significant. In our Opening Brief 
(at 33-35) we have already observed the possibility that 
(perhaps) the Commission may have greater authority 
to ‘‘amend’’ Section 15 agreements, without statutory 
findings, on initial approval; we have observed that at 
least the Commision thinks it does. But what was here 
involved was a long-standing agreement, of admitted valid- 
ity—until the promulgation and subsequent application 
of the General Order’s iron-clad ‘‘standards.”’ 


These petitioners, unlike those in either the Storer or the 
Texaco situation, were seeking no new authority to act. 
Nevertheless, without any new action on their part, their 
formerly lawful agreement (lawful, moreover, for over 
four years after the passage of the 1961 ‘‘admissions’’ 
amendment) suddenly ‘‘became”’ “‘unlawful,’’ by admin- 
istrative fiat alone. 

As to the distinction regarding certifications, it is im- 
portant to recognize, as the Supreme Court itself has 
recently done in another context, that— 


‘‘Pederal agencies are not fungibles . . . . Congress 
has treated the matter with attention to the particular 


7Multiple ownership of broadcasting stations, above a set num- 
ber. 

8Moreover, in both Storer and T'exaco the Supreme Court 
placed heavy emphasis on the respective agencies’ rules permit- 
ting requests for waiver of the rule-set standards (see 377 U.S. 
at 40-41), an element notably lacking in the Maritime Commis- 
sion’s General Order 9, or anywhere else in the Commission’s 
rules. 
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statutory scheme and agency.”’ Jnt’l Union, U.A.A. & 
ALW. v. Scofield, 382 U.S. 205, 210, 15 L.Ed.2d 272 
(1965). 


“The particular statutory scheme’’ of the Shipping Act 
in general, and of Section 15 thereof in particular, stands 
alone, in sharp contrast to all of the licensing and/or 
certificating provisions of other federal regulatory acts. 
Jt is similar to them only in the roughest sense, in that 
an approved Section 15 agreement, somewhat analogous 
to a granted license or certificate of public convenience, 
acts somewhat as the ‘‘charter’’ under which the partici- 
pants operate. But there the similarity ends. 


The difference in philosophy between the public ceertifi- 
cate principle and the Section 15 principle of governmental 
regulation is fundamental. The former, typical of domestic 
regulation, rests upon a basic assumption of governmental 
power to exclude entirely, which necessarily carries with 
it a broad discretionary power to condition any relaxation 
of the absolute exclusion. In contradistinction, the Ship- 
ping Act, recognizing the truly international nature of 
ocean shipping and heedful of the traditional (and, by 
treaty, carefully preserved) concept of free seas and 
mutually open ports, assumes no raw power to exclude— 


indeed, as the Maritime Commission has itself recognized, 


it can neither restrict service to an already overtonnaged 
trade nor, the converse, compel additional service where 
the existing service is considered inadequate. Waterman 
S.S. Corp. v. Arnold Bernstein Line, 2 U.S.M.C. 238, 243 
(1939) ; Sun-Maid Raisin Growers Assn. v. Blue Star Line, 
Ltd., 2 U.S.M.C. 31, 38 (1939); San Diego Harbor Comm. 
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v. Matson Navigation Co., 7 F.M.C. 394, 401 (1962).° The 
Commission has held it is without authority to withhold 
approval of a second conference (ie., Section 15 agree- 
ment), even in the same trade, absent some strong factual 
showing adverse to such approval. Rate Agreement, 
United States Persian Gulf Trade, 8 F.M.C. 712 (1965), 
affirmed, Persian Gulf Outward Freight Conference v. 
Federal Maritime Commission, ...- U-S.App.D.C. —.., 361 
F.2d 80 (1966). 


Thus in Section 15, as opposed to the domestic certifica- 
tion procedures, the Commission is given no discretionary 
power to withhold or to condition approval; it must ap- 
prove, unless it finds as a fact (not as policy) that the 
agreement operates in contravention of certain specifically 
enumerated statutory proscriptions.’° 


This basic philosophical difference may be exemplified 
by some comparisons between the two domestic acts in- 
volved in Storer and Texaco and the internationally- 
oriented Shipping Act: 


(1) Both the Communications Act (in 47 U.S.C. §§307, 
309) and the Natural Gas Act (in 15 U.S.C. §717f) provide 
for the issuance of certificates of public convenience and 


See also Lucking v. Detroit & Cleveland Nav. Co., 265 US. 
346, 68 L.Ed. 1047 (1924) ; McCormick S.S. Co. v. United States, 
16 F.Supp. 45, 48 (N.D. Calif. 1936) (three-judge court). 

W]t may be noted that the Federal Aviation Act, although also 
dealing with international carriers, follows the domestic regula- 
tion mold, of certificates of public convenience and necessity (49 
U.S.C. §§1371, 1872), including a broad diseretionary power to 
deny if the issuance would not be in “the public convenience” 
(§§1371(d) (1), 1372(g)), and to condition any issuance (§§1371 
(a), 1372(e)). The difference may be explained by the fact that 
there never has been a doctrine of “freedom of the skies,” similar 
to that of the seas. 
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necessity; both provisions put the burden of persuasion, 
that such a certificate should issue, squarely and un- 
abashedly upon the private party applicant (see 47 U.S.C. 
§309(e) ; 15 U.S.C. §717£(e). In Section 15 of the Shipping 
Act, on the other hand, the burden is placed on the agency, 
to show affirmatively why an agreement should not be 
approved, failing which approval “‘shall’’ follow as a 
matter of course. 


(2) Inherent in the public certificate concept, and ex- 
plicit in each of the two domestic acts, is the agency’s 
discretionary power to withhold approval if and to the 
extent it finds an area already adequately served (see 
47 U.S.C. §§307(b), 309(d); 15 U.S.C. §§717£(e), -(£)). 
In the Shipping Act, as noted, approval is mandatory, 
absent the requisite adverse findings. 


(3) Finally, both domestic acts give the issuing agency 
a diserction to condition the issuance of a certificate (47 
U.S.C. §§308(e), 309(2), -(h); 15 U.S.C. §717£(e)), in com- 
tradistinction to the Shipping Act’s limited ‘“‘modifica- 
tion’? authority in Section 15, which also depends on 
antecedent adverse factual findings. 


Both the Alexander Committee Reports which led to the 
passage of Section 15 in 1916 and the comprehensive 


Congressional studies which led to the 1961 amendments 
attest over and over again to this distinct treatment given 
Section 15 agreements. Moreover, in 1961 Congress 
showed, in another amendinent to the Act, that it had not 
in the Shipping Act forgotten how to draft a domestically- 
oriented, discretionary, licensing provision. Public Law 
87-254, enacted exactly two weeks prior to the amendment 
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which added to Section 15 the ‘‘adimissions’’ language 
here in issue (P.L. 87-346), and which applies to ocean 
freight forwarders, is plainly and conventionally a licens- 
ing provision. (It is now contained in 46 U.S.C.A. §44.) 


Perhaps the most striking distinction, however, between 
the Storer and Texaco cases, on the one hand, and the 
instant case on the other, is the Commission’s attempt to 
stuff its own ‘‘agreement’’ down petitioners’! throats, 
with no more basis than ‘‘policy.’’ 


Recently in its Docket No. 66-29, the same Commission 
refused to approve a Section 15 pooling agreement (of 
the several private parties’ own devisement) because one 
of the parties thereto, originally in accord with the agree- 
ment, thereafter changd its mind and so notified the 
Commission. ‘‘Fundamental’’ to Section 15 approval, 
stated the Commission, 

‘is the requirement that there be an actual viable 
agreement to which all of the parties have given and 
continue to give their consent until approval is had. 
. * * 

“‘ Accordingly, where as here, one of the parties to 
the agreement withdraws from the agreement as filed, 
that act. destroys the subject matter of the Commis- 
sion’s jurisdiction. 

‘‘We can only consider agreements for approval under 
section 15. What we have before us is manifestly a 
non-agreement.’’ Hong Kong Tonnage Ceiling Agrec- 


11And others. To date the Commission has instituted at least 
two dozen or more show-cause proceedings, similar to the instant 
one, to compel other parties’ complianee with these General 
Orders. 
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ment, .... F.M.C. —... Pike & Fischer 7 S.R.R. 697, 
704 (Sept. 19, 1966). (Emphasis in original)” 


If that was ‘‘manifestly’’ ‘“‘non-agreement,’’ it should 
be abundantly ‘‘manifest’’ that what the Commission had 
before it in Docket 65-28, involved here, was ‘‘non-agree- 
ment??—in which not one of the twenty-one member lines 
had ‘‘agreed’’! (Even now, the approval under protest 
is, in real sense, not agreement, but simply acquiescence 
under compulsion). Nor is it a valid retort to say that 
“the statute,’? and not the Commission, ‘‘requires’’ the 
five changes ordered here, for even the most casual (or 
the most studied) reading of the statute discloses no such 
thing at all. 


The third case cited by respondents is the recent Ninth 
Cirenit case upholding the Commission’s devisement of 
‘‘uniform clauses’’ for shippers’ rate (or, ‘‘dual rate’’) 
agreements, in the effectuation of the new Section 14b of 
the Shipping Act (46 U.S.C. §813a), against the attack 
of these petitioners and others, Pacific Coast European 
Conference et al. v. United States, 350 F.2d 197 (1965), 
cert. denied, 382 U.S. 958, 15 L.Ed.2d 362 (1965). If that 
case has any rational, comprehensible meaning at all, it 
is not support for creating ‘‘uniform clauses”’ under the 
separate and distinct Section 15. The superficial similarity 
of the cases breaks down entirely under analysis: There, 
as here, a majority of the Commission did indeed devise 
compulsory uniform clauses for mandatory adoption by 


12This same principle was reaffirmed by the Commission on 
October 4, 1966, in another case involving the same parties, Peti- 


tion of New York Freight Bureau (Hong Kong) for Declaratory 
Order, Docket No. 66-52, PM.C, — um, 7 SRR. 732. 
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the private parties, above and beyond the parties’ own 
contracts, and, in a highly bewildering opinion, the Ninth 


Cireuit upheld that action. The crucial distinction, how- 
ever, is that all bases for the Court’s affirmance in that 
case are totally lacking here. Far from being a mere 
incidental, a ‘‘catch-all’’ to the reviewing Court’s decision, 
as respondents intimate (Resp. Brief, p. 15, esp. n. 5), to 
the Ninth Cireuit Section 14b(9)** was “*§14(b)’s all- 
important proviso’’: 
‘There was given plain authority in and direction to 
the Commission to give consideration to and to re- 
quire agreement on other matters than those occur- 
ring to Congress.’’ 350 F.2d at 203. 


That is totally lacking here, and Section 43 does not 
supply it, in derogation of the specific terms of Section 15. 

Secondly, the Ninth Cireuit (and, indeed, the Commis- 
sion before it) placed heavy emphasis upon the legislative 
history of Section 14b, as pointing (as it found) to a Con- 
gressional intent ‘‘to seek uniformity to the extent pos- 
sible’? 350 F.2d at 203-204 (see also the Congressional 
Reports cited in nn. 7, 8, 350 F.2d at 203). In the instant 
case, however, the entirety of the legislative history be- 
hind the ‘‘admissions’’? amendment to Section 15 will be 
searched in vain for anything stronger than, as the Com- 
mission itself admitted in this very case, a statutory 
formulation of ‘‘what had already been the declared 
policy for over two decades,’’ of ‘‘open-door’’ conference 
membership [JA 31]. No intimation of “optimum uni- 


1s“ | provided the contract. . . expressly . . . (9) contains 
such other provisions not inconsistent herewith as the Commission 
shall require or permit.” 
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formity,’’ in the continued implementation of that policy, 
is anywhere to be found in the Congressional papers. 


Lacking both of these pivotal underpinnings, General 
Order 9 cannot be sustained by the ‘‘Dual Rate Cases’’ 
decisions. 

Finally, and in a more general vein, respondents cite 
this Court’s recent decision in Alcoa Steamship Company, 
Inc. v. Federal Maritime Commission, 121 U.S. App. D.C. 
144, 348 F.2d 756 (D.C. Cir. 1965). Neither the facts nor 
the rationale of that case offer any support for the 
instant General Order. The Court’s decision in Alcoa 
rests solidly upon the basic premise that the Commission 
was, in the 1961 amendments, 

‘<siven—especially with respect to domestic maritime 
commerce—substantive regulatory responsibilities of 
increasing complexity. We cannot assume that Con- 
gress would impose these responsibilities without 
providing the procedural means for bearing them.... 
So viewed, we think the amendment of 1961 [the rule- 
making Section 43] authorizes the Commission to 
adopt procedural rules comparable to its sister agen- 
cies.’? 348 F.2d at 761 (emphasis in original). 


The many distinctions are obvious: General Order 9 is 
not a rule of procedure, but purports to be a series of 
substantive amendments to conference agreements; for 
the same reason, as discussed at length both here and in 
our Opening Brief, it is in no sense ‘*eomparable’’ to the 
rules of the ‘‘sister agencies.”’ Secondly, the ‘‘admis- 
sions’’ provision added to Section 15 was in no fashion 


a ‘substantive regulatory responsibility of increasing 


complexity’’; to the contrary, by the Commission’s own 
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ready and repeated admissions, it simply codified the 
long-existing law‘—which law was created, significantly, 
wholly by the agency, over the years, without any Section 
43. If anything, therefore, Alcoa points away from even 
procedural rules to ‘‘implement’’ the ‘‘admissions’’ 
clause; see the Alcoa Court’s carryover paragraph at 348 
F.2d 760-761. 

Nor, of course, is the scope of the General Order the 
domestic commerce upon which the Court premised the 
need for greater Commission powers. 


To be sure, General Order 9—and the other, similar 
‘amendment?’ General Orders—do not ‘‘put an unequal 
burden on American-flag carriers’’; they equally over- 
burden all. 


But the glaring flaw in the respondents’ exegesis of the 
Alcoa decision is its glossing over of the first of the 
Court’s two criteria: that the rule be ‘‘necessary to sub- 
stantive regulation.’’ Whatever ‘‘necessity’’ may mean,’° 
jt certainly means more than provisions for reports to 
the Commission, ‘‘minimum provisions . . . for the Com- 


mission to ascertain that the Congressional intent is being 
carried out’? [Resp. Br., p. 17]. Reports to the Commis- 


sion are a step removed from the statutory requirement 
of ‘reasonable and equal terms and conditions of .. . 
conference membership.’’ Reports to the Commission do 


14Except for the several reporting sections, discussed hereafter. 

13Cf,, Federal Maritime Commission v. Anglo-Canadian Ship- 
ping Company, 335 F.2d 255, 259 (9th Cir. 1964), striking down 
another of this Commission’s self-made rules, sought to be justi- 
fied on grounds of “necessity.” 
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not make the substantive terms and conditions themselves 
any more reasonable or equal—or any less so. Yet by re- 
spondents’ admission, General Order 9 is essentially a 
reporting regulation, but, as shown in our Opening Brief, 
a reporting regulation which seeks to end-run the Bureau 
of Budget controls on such reports (see Pet. Op. Br., pp. 
21-22, 28; App. pp. v-vi). The mere fact that the Com- 
mission sees a duty to ‘‘insure that the requirements of 
section 15 are being met’’ [JA 32] does not override the 
express statutory limitations on the exercise of that duty. 


In the final analysis, the Commission’s Alcoa argument 
breaks down because it proves too much: If in fact it is 
only necessary, for agency regulations to be valid, that 
(a) the agency have a duty to ‘insure that the require- 
ments’’ of the statute ‘‘are being met?’ and that (b) the 
regulations apply indiscriminately to all, then there are 
no limits upon the rulemaking power of such as the un- 
assuming Section 43. The agency can with equal justifi- 
cation take every single clause in the Act and, as the 
Commission has done here, rewrite it, substantively, to 
its own peculiar satisfaction ; procedurally, it can, as the 
Commission has also done here, include a requirement of 
a ‘detailed report’? on each and every substantive pro- 
vision, to ‘‘insure that the requirements . . . are being 
met.’? If this is the law, then Congress need no longer 


spend months or years over problems of careful draftman- 
ship. Instead, it need hereafter merely pass a short policy 
statement, coupled with a Section 43; then sit back and 
let the agency do its work. We are certain, however, that 
the Congress had no such intent, in the Shipping Act. We 
feel equally certain this Court did not, in Alcoa. 
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CONCLUSION 

This is but one of the nineteen recent General Orders 
adopted by the Commission since it was created in the 
fall of 1961; approximately one-half of them follow this 
same mold. At least two dozen show-cause proceedings, 
like this one, have been instituted by the Commission, 
threatening disapproval unless these several Orders’ dic- 
tates are meekly and unhesitatingly swallowed whole. 
Because the basic conference agreement is so vitally neces- 
sary to the orderly operation of a trade, few of these 
proceedings have been contested, the parties simply giving 
in in the face of imperious force. We cannot believe, how- 
ever, that Congress ever intended the power of Section 15 
disapproval to be wielded so mightily to accomplish so 
many ulterior ends. 

The proceeding under review should be reversed. 


Respectfully submitted, 
Granam James & Rotpx 
Leonarp G. JAMES 
Rosert L. Harmon 
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QUESTIONS PRESENTED 


Respondents would state the Questions Presented as follows: 

1. Do the provisions of the Shipping Act, 1916, authorize the Federal 
Maritime Commission to promulgate rules containing standards governing 
admissions to, withdrawals, and expulsions from conference membership? 

2. Is the Commission authorized by said Act to order compliance with 
such standards which have been adopted to implement the provisions of the 
Act, and, if compliance is not forthcoming, may the Commission order that 
approval of petitioners’ conference agreement be withdrawn? 


3. Was the procedure utilized by the Commission in its Docket No. 


65-28 in any way prejudicial to petitioners, and did the procedure deprive 


petitioners of any substantial right of due process? 


QUESTIONS PRESENTED . ..-.- - 


COUNTERSTATEMENT OF THE CASE. 


ARGUMENT. - - © 2 2 2 ee ee ee ee oe 


Introduction and Summary of Argument 


THE COMMISSION HAS EXPRESS STATUTORY AUTHORITY TO DETERMINE WHAT 
ARE "REASONABLE AND EQUAL" TERMS OF ADMISSION AND READMISSION 
AND TO REJECT CONFERENCE AGREEMENTS THAT DO NOT MEET THE STANDARD 8 


GENERAL ORDER 9 IS A VALID EXERCISE OF THE BROAD RULEMAKING 
POWERS VESTED BY CONGRESS IN THE COMMISSION. . +--+ +++ 6s 13 


THE COMMISSION'S ORDER TO SHOW CAUSE WAS AN APPROPRIATE MEANS 

OF INSTITUTING THE PROCEEDING AND PETITIONERS WERE DEPRIVED OF 

NO RIGHTS OF PROCEDURAL DUE PROCESS BY VIRTUE OF THIS PROCE- 

DURES (chock: ns oucn) eb eee cehaes Verte: “ey "ay ie ay ee he, be wenger eh. 0 corr eree 18 


CONCLUSION. . 2. 2 © 2» es ee eee ee 2 


TABLE OF AUTHORITIES 
CASES 
Acreement Between Conferences - Membership Provisions, 8 F.M.C. 170 


Aitiebolaget Svenska Amerika Linien v. Federal Maritime Commission, 
122 U.S. App. D.C. 59, 351 F.2d TSO A1909 5% 6 we we wns oe 8,9 


Alcoa Steamship Company, Inc. v. Federal Maritime Commission, 


[21 U.S. App. D.c. 144, 348 F.2d 756 (1905). + + « - 15, 16, 17, 18 


American Export and Isbrandtsen Lines et al. v. Federal Maritime 


Commission, 334 F.2d 135 (9th Cis Kise Shoe: Cou tite aie eme ete tee 20 


Cosmopolitan Line v. Black Diamond Lines, Inc., 2 ULSiMsCs. S2le «6 LL 
Federal Power Commission v. Texaco, Inc., 377 US. 33 --+++> 13, 19 


Pacific Coast European Conference - Limitation on Membership, 
BR GMs BasiOu feonig savltae te: fe. wes, ta ®), Sel klnsimengenrey et Se TS fers is a 


Pacific Coast European Conference v. United States, 350 F.2d 197 
th Cir.), cert den., 362 U.S. O50: sls oe aes es at es eee ott 


Securities and Exchange Commission v. Chenery Corp., 332 U.S. 194 


Sigfried Olsen v. Blue Star Line, Ltd., 2 U.S.M.C. 529. . - © © + 


Sprague S.S. Agency, Inc. v. A/S Ivarans Rederi, 2 U.S.M.C. 72 

U.S. v. Pierce Auto Lines, 327 U.S. SUG ke se ool ecto? eee? Cade M8) 78 

U.S. Atlantic & Gulf/Australia-New Zealand Conference v. Federal 
Maritime Commission, U.S. App. D.C. > 304 F.2d 696 5 


(June 30, TOOG Me fol we peneus Sue re) Ten Kone. Seow Ze . ° 


Waterman Steamship Corp. v. Arnold Bernstein Line, 2 U.S.M.C. 238 


* Cases principally relied upon. 


STATUTES 


Administrative Orders Review Act of 1950, 5 U.S.C. 1031, et seq., ae 
Administrative Procedure Act, § 5(a) (5U.S.C. 1004(a)). ... 2... 18 


Shipping Act, 1916 


Section 15 (46 U.S.c. 814) .. 2... 2... - - - «passim 


Section 43 (46 U.S.C. .841a ) Ly ae doy 1S 


Public Law 87-346 (75 Stat. 762)... 62222 eee ee ee QL; 2, Ib 
OTHER AUTHORITIES 


Attorney General's Manual on the Administrative Procedure Retee ce 2 18 


Steamship Conferences and Dual Rate Contracts, Sen. Rpt. No. 860, 
7th Cong., lst Sess. . 2 so ee ee ee ee Say dion Sor see 


107 Cong. Rec. 18131. 2 2 we we we we we wee wr ere ee ecw ee LF 


COUNTERSTATEMENT OF THE CASE 


Petitioners seek review pursuant to the provisions of the Adminis- 
trative Orders Review Act of 1950, 5 U.S.C. 1031, et seq., of an order and 


report of the Federal Maritime Commission issued in the Commission's Docket 


No. 65-28 - Admission to Conference Membership - Pacific Coast European Con- 


ference. The order and report were entered on January 18, 1966, a timely 


petition for reconsideration was denied in a memorandum order entered on 
March 22, 1966 (JA 60), and the petition to review followed (JA 64). 
The history of this proceeding goes back to the enactment of Public 

Law 87-346 (87th Congress, H.R. 6775) passed on October 3, 1961, which 
amended the Shipping Act, 1916, in several significant respects. One of 
the amendments provided that the Commission could not approve or permit 
continued approval of a steamship conference agreement: 

. . « which fails to provide reasonable and equal 

terms and conditions for admission and readmission 

to conference membership of other qualified carriers 

in the trade, or fails to provide that any member may 

withdraw from membership upon reasonable notice with- 

out penalty for such withdrawal. 46 U.S.C. 814. 
Public Law 87-346 also included a grant of broad rulemaking authority to 
the Commission: 

See. 43. The Commission shall make such rules and 

regulations as may be necessary to carry out the 

provisions of this Act. 46 U.S.C. Shla. 
Proceeding under these provisions, the Commission on March 21, 1962, pub- 


lished in the Federal Register (27 FR 2646) a notice of proposed rulemaking 


setting forth rules governing procedures for admission to and withdrawal 
and expulsion from steamship conferences. Comments on the proposed rules 
were received from interested parties, the proposed rules were revised by 
the Commission, and the revised proposed rules were then published in the 
Federal Register on December 10, 1963 (28 FR 13369). Additional comments 
were aa and the Commission heard oral argument on the revised proposed 
mene On May 1, 1964, the Commission published in the Federal Register 


(29 FR 5797) its General Order 9, having further revised the rules in 


accordance with objections and suggestions of interested parties.’ The 


following statement of policy was included in the final rules: 


(a) Section 2 of Public Law 87-346, effective on 
October 3, 1961, amends section 15 of the Shipping 

Act, 1916, to provide that no conference agreement 
shall be approved, nor shall continued approval be 
permitted for any agreement, which fails to provide 
reasonable and equal terms and conditions for admission 
and readmission to conference membership of other 
qualified carriers in the trade, or fails to provide 
that any member may withdraw from membership upon 
reasonable notice without penalty for such withdrawal. 


(bo) It is the responsibility of the Federal Mari- 
time Commission under the Shipping Act, 1916, to 
determine that all conference agreements contain 
reasonable and equal terms and conditions for admis - 
sion and readmission to conference membership of qua- 
lified carriers according to the requirements set 
forth in paragraph (a) of this section. (JA 51-52). 
The Commission went on to detail nine provisions which it stated must be 


included substantially as set out in the rules in conference agreements 


(SA 52-54). Finally, the Commission provided that conference agreements 


L/ The present petitioners participated fully in the rulemaking proceeding. 


Horo 


"lawful on the effective date of these rules” remained lawful if amended 
to comply with the rules and if the amendments were filed with the Com- 
mission for approval within 60 days. The date for compliance was later 
extended to July 20, 1964 (JA 55). 

Petitioners who are parties to Federal Maritime Commission Agreement 
No. seer took no action with respect to compliance with the Commission's 
Rules. On November 5, 1964, the Commission's Managing Director informed 
the Conference by letter that Agreement No. 5200 had not been amended to 
comply with General Order 9 and requested that the Commission be informed 
if the agreement “presently contains all provisions required by General 
Order 9 and does not contain any provisions which would be inconsistent 
with said General Order" (JA 15). On November 16, 1964, the Conference 
Chairman replied that "every substantive provision of the General Order is 
fully set forth in the Conference Agreement” (JA 16). The Chairman then 
requested that the Commission inform the Conference if its Agreement did 
not, in the Commission's opinion, "fully comply with the General Order 
* * *" (JA 17). On April 30, 1965, the Commission's Bureau of Foreign 


Regulation informed the Conference Chairman that the agreement did not 


2/ Agreement No. 5200, between the member lines of the Pacific Coast 
European Conference provides, inter alia, for the establishment and 
maintenance of agreed rates, charges, and practices. It was approved 
by a predecessor of the present Commission on May 26, 1937 (JA 72). 


comply with the general order in several respects, and the Conference was 
directed to submit a “properly executed amendment" to the Commission 

(JA 17-20). On May 20, 1965, the Conference replied that the agreement 
was "lawful in every respect, and that it continues lawful unless and until 
it can be disapproved upon proper, specific findings, as set forth in 
Section 15 of the Shipping Act" (JA 22). No further correspondence or 
communications ensued between the Commission and the Conference. 

By order served on August 9, 1965, the Commission ordered the Con- 
ference to show cause why Agreement No. 5200, as amended, should not: be 
disapproved pursuant to section 15 of the Shipping Act, because of the 
Conference's failure to comply with the requirements of that section and 
the requirements of the Commission's General Order. The charging portion 
of the show cause order stated that it appeared that Agreement No. 5200 
did not comport with the provisions of section 15 of the Act, and the 
general order interpreting them, in the following respects: 

a. There is no provision for furnishing a detailed state- 

ment of the reasons for expulsion from the Conference 
to the party expelled (Section 523.2(i)). 


There is no provision that applications for membership 
shall be acted upon promptly (Section 523.2(b)). 


"Just and reasonable cause" for denial of admission 
to membership does not comply with the requirements 
of General Order No. 9 (Section 523.2(e)). 


There is no provision for "prompt" notification to the Com- 
mission of the admission of new members (Section 523(d)). 


There is no provision for advice to the Commission of the 
Conference's denial of membership to any line (Section 


523.2(e)). (JA 9). 3/ 


3/ The sections referred to are the sections of Title 46, CFR (JA 45, 


py agen 


The procedures outlined in the order to show cause provided that the Conference 
might submit affidavits of fact and memoranda of law, that the Commission's 


Hearing Counsel might submit a reply thereto, and that the Commission would 


hear oral argument (JA 10). On September el, 1965, the Commission modified 


the order to show cause (JA 3) "in order that the respondent be afforded every 
possible opportunity to present its side of the issues in this proceeding 
x * *" The modification permitted the filing of a reply by the Conference to 
Hearing Counsel's memorandum and further extended the dates for filing as set 
out in the order to show cause. After the filing of the memoranda, the Com- 
mission heard oral argument on October 27, 1965, and the order and report 
under review followed. 

In its Report, the Commission found that petitioners’ conference agree- 

did not comply with the requirements of section 15 of the Shipping Act, 

> relating to "yeasonable and equal terms and conditions of admission and 
readmission" to conference membership (JA 34-41), and petitioners were ordered 
to amend their agreement in accordance with the Commission's rules or approval 
of the agreement would be withdrawn. The Commission also held that the Com- 
mission's General Order 9 was 2 legitimate exercise of the Commission's broad 
rulemaking powers (JA 33-34), and that the show cause procedure utilized in 
the Commission proceeding did not deprive petitioners of any right of due 
process (JA 42). Commissioner Patterson,who had dissented from issuance of 
General Order 9,concurred in a separate opinion wherein he stated his view that 


the order was no longer open to challenge (JA uh), 
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ARGUMENT 


Introduction and Summary of Argument 


The effect of the Commission's decision in this case was to require peti- 
tioners to make five changes in their conference agreement in order to avoid a 
Commission order disapproving the agreement. The amendments ordered by the 
Commission (1) oblige petitioners to take "prompt" action on all’ membership 
applications; (2) prohibit petitioners from denying the membership application 
of any person meeting the stated qualifications for membership; (3) oblige 
petitioners promptly to notify the Commission of the admission of new members; 
(4) require similar notification to the Commission of the denial of an appli- 
cation for membership; and (5) require that the conference furnish any expelled 
member with a detailed statement of the reasons for expulsion. 

Petitioners' challenge to this order is extremely narrow in scope. 

Thus they make no contention that the changes required by the Commission's 
order are, in themselves, unreasonable or unduly burdensome upon the con- 
ference. Moreover, petitioners appear to concede (Pets. Br. 24, 28) that the 
Commission would have the authority to impose similar requirements as a matter 
of direct regulation of the conduct of a conference. Petitioners contend, 
however, that the Commission had no authority to accomplish this regulation of 
conference membership policy by compelling amendments to the conference agree- 


ment. Petitioners’ contention, we submit, flies directly in the face of 


section 15 of the Shipping Act, 1916, which was expressly amended in 1961 to 


give the Commission the authority which it exercised here. 


gee 


Section 15 requires the Commission to disapprove any conference agree- 
ment “which fails to provide reasonable and equal terms and conditions for 
admission and readmission to conference membership". We shall contend that 


Congress clearly intended the Commission to give specific content to the gen- 


eral standard of "reasonable and equal” in the light of the Commission's long- 


standing "open conference” policy, and that the changes ordered in petitioners’ 
agreement are directly and reasonably related to fulfillment of the statutory 
policy. We shall argue further that, regardless of whether the Commission 
might also accomplish its regulation in some other manner, the statute clearly 
authorizes the Commission to proceed by ordering changes in the conference 
agreement. i 15, the conference agreement is the basic charter 
governing the activ © the conference and its members. Thus the section 
contemplates that Ge ignifi t+ practices and understandings of the con- 
ference members will ‘be 
and that the Commission will review them to determine whether they comport with 
the statutory standards. Once the agreements have been approved, the Com- 
mission's most effective instrument for regulating the actual conduct of 
conferences is the strict requirement of section 15 that the conferences 
act in accordance with the terms of the agreement. 

We shall contend further that the Commission properly and lawfully con- 
cluded that specific content to the "reasonable and equal” standard could 
best be given through general rulemaking pursuant to section 43 of the Act 


rather than through a long series of adjudicative proceedings. The use of 


nee 


rulemaking is not inconsistent with the requirement of section 15 that a 
conZerence be accorded notice and hearing prior to any Commission ‘disapproval 
ox modification of a conference agreement, and petitioners were in fact 
accorded a hearing which fully complied with the requirements of the Act and 
of fundamental fairness. 
I. THE COMMISSION HAS EXPRESS STATUTORY AUTHORITY TO DETERMINE WHAT ARE 

"REASONABLE AND EQUAL” TERMS OF ADMISSION AND READMISSION AND TO 

REJECT CONFERENCE AGREEMENTS THAT DO NOT MEET THE STANDARD. 

Petitioners contend that the Commission may disapprove a conference 
agreement only in accordance with the provisions of section 15, and that 
the Commission may not disapprove an agreement solely for failure to comply 
with General Order 9 (Petitioners' Brief, 14-22). Petitioners rely on 
Aktiebolaget Svenska Amerika Linien v. Federal Maritime Commission, 122 U.S. 


App. D.C. 59, 351 F.2a 756 (1965) and U.S. Atlantic & Gulf/Australia-New 


Zealand Conference v. Federal Maritime Commission, U.S. App. D.C. > 


364 F.2a 69%, (D.C. Cir., June 30, 1966). Petitioners fail to focus on the 


fact that the Commission here expressly found that provisions of petitioners’ 
agreement were inconsistent with section 15. The pertinent portion of 
section 15 is in two parts. After detailing the types of agreements which 
must be filed, section 15 reads: 


The Commission shall by order, after notice and hearing, 
disapprove, cancel or modify any agreement, or any modi- 
fication or cancellation thereof, whether or not previously 
approved by it, that it finds to be unjustly discriminatory 
or unfair as between carriers, shippers, exporters, importers, 
or ports, or between exporters from the United States and 
their foreign competitors, or to operate to the detriment of 
the commerce of the United States, or to be contrary to the 
public interest, or to be in violation of this Act, and 
shall approve all other agreements, modifications, or can- 
cellations. 


BS 


It was this part of section 15 which was involved in both cases cited above. 


The section continues, however: 


No such agreement shall be approved, nor shall continued 
approval be permitted * * * (2) in respect to any con- 
ference agreement, which fails to provide reasonable 
terms and conditions for admission and readmission to 
conference membership of other qualified carriers in the 
trade, or fails to provide that any member may withdraw 
from membership upon reasonable notice without penalty 
for such withdrawal. (46 U.S.C. 814). 


mmission is presented, when examing 4 conference agreement, with 
stion of whether the agreement the "reasonable and 
required by the statute. the agreement does 

ontinued approval cannot be permitted. Only 

sonable terms and conditions, may 


' 


agreement. n the Commission must find "as a fact 
that the four ways set out in the section 
vy Congress". Svenska, 351 F t Petitioners contend that the 


sumption is * * * in favor of the agreement, as filed, and, by statute, 


sntitled to approval unless that presumption is overcome”. 


(Pets. Br. 33). The amendments to section 15 which were made in 1961, how- 


e Commission reexamine all conference 


statutory requirements. In this 


reauired to examine all existing conference agree- 


not the agreements were of long-standing was of 


little matter in determining whether they met those requirements.. If the 
agreements did not conform to the statute, they were invalid no matter how 
long they had been in existence. 

In essence, petitioners’ argument is that the Commission acted in an 


arbitrary and unlawful manner because it relied upon general views of what 


every conference agreement ought to provide in order to assure "reasonable 


and equal terms of admission" rather than narrowly limiting itself to a con- 
sideration of whether the terms of petitioners' agreement ,in the factual setting 
of petitioners’ operations, were unreasonable and unequal. This argument com- 
pletely misconceives the purpose of the 1961 amendment adding the "reasonable 
and equal" requirement to section 15. Congress was fully aware that the Com- 
mission and its predecessor agencies have evolved over the years a well- 
defined administrative policy of "open conference membership" - i.e. that 
every bona fide carrier engaged in the particular trade should have a right 

to be a member of the conference if it wishes to be and if it is, willing to 
abide by the valid terms of the conference agreement. Congress was also 

aware that conferences had frequently attempted to frustrate the’ Commission's 
open conference policy by delays, complexities, and subtle evasions in 


admission practices. See, e.g., Sigfried Olsen v. Blue Star Line, Ltd., 


4/ The Commission did not, in its examination of petitoners' agreement, 
shift the burden of proof to petitioners ‘to demonstrate that their 
agreement merited continued approval. In disapproving the agreement, 
unless and until it was amended, the Commission met its burden of demon- 
strating how and why the agreement contravened section 15 of the Act. 


ws NO 


2 U.S.M.C. 529, 532; Cosmopolitan Line v. Black Diamond Lines, Inc., 2 U.S.M.C. 


321, 329; Waterman Steamship Corp. v. Arnold Bernstein Line, 2 U.S.M.C. 238, 


243-244; Sprague $.S. Agency, Inc. v. A/S Ivarans Rederi, 2 U.S.M.C. 72, 763 


and Pacific Coast European Conference - Limitation on Membership, 5 F.M.B. 247. 
We submit that the amendment to section 15 was designed to prevent the con- 
tinuation of such practices by giving the Commission the authority to require 
simple, fool proof, readily enforceable membership provisions in all conference 
agreements. 
The Commission, in its General Order 9, has given specific content to 
the broad statutory standard of "reasonable and equal” by detailing those 
membership admission provisions which, in its judgement, are essential to 
assure that the open conference policy is carried out. In the Commission's 
view, if any one of these provisions is omitted or materially watered down, 
i materially increase the risk of a conference's being able to vio- 
late the open-conference policy without detection. 
Given the Commission's general view of what the membership terms of a 
conterence agreement must inevitably provide if they are to be "reasonable 
". any consideration of the factual circumstances of 2 particular 
conference's operation is rendered largely irrelevant. Thus, for example, 
the Commission takes the view that no set of membership provisions is reason- 
able if it wails to provide that the conference must act promptly on all 
membership applications. It would be entirely irrelevant to inquire whether 
the particular conference has failed to act promptly on membership applications 
in the past since the Commission is concerned not with judging or punishing 
past conduct but rather with assuring that future conduct will accord with the 


te 


standards of section 15. Moreover, it is difficult, if not impossible, to 
conceive of any circumstances in the nature or functioning of a particular 
conference which could in any way affect the Commission's judgment that con- 
ference agreements should contain a provision requiring prompt action on 
membership applications. 

Much the same can be said of the four other amendments to petitioners’ 
conference agreement which the Commission's order required. Each of them 
reflects the Commission's judgment as to what is the minimum necessary for 
"reasonable" membership terms and each is manifestly applicable to any con- 
ference, without regard to its unique facts and circumstances. Significantly, 
petitionersmke no attempt to demonstrate that any one of the Commission 
imposed conditions lacks a reasonable relationship to the fulfillment of 
the “open conference" policy. The closest they come to doing so is to make 
the literal and wholly untenable suggestion (Pets. Br. 27) that the require- 


ments for reports to the Commission on conference decisions with respect to 


admissions or expulsions cannot be regarded as "terms or conditions for admission 


and readmission to conference membership * * *". 

Finally, petitioners' reliance on Agreement Between Conferences - Member- 
ship Provisions, 8 F.M.C. 170 (1964), is misplaced. Although that decision, 
later reversed, has little precedent value, it is, in any event, not incon- 
sistent with General Order 9. The premise of the general order is solely 
that the nine specific provisions set forth therein are necessary to ensure 


reasonable and equal terms and conditions for admission and readmission in 


ee beer 


conference agreements. It does not deny or preclude the possibility that the 
conference may propose other unrelated provisions the reas onableness of which 


would have to be considered in the circumstances of the particular case. 


I. GENERAL ORDER 9 IS A VALID EXERCISE OF THE BROAD RULEMAKING POWERS 
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VESTED BY CONGRESS IN THE COMMISSION. 


Petitioners argue that the Commission's General Order 9, in prescribing 


"mandatory modifications to previously approved Section 15 agreements, is 


contrary to the statutory scheme, and hence is invaiia” (Pets. Br. 22). We 
think, however, that there can be no question as to the Commission's authority 
to give content to the terms "reasonable and equal" as they appear in section 
15, and that the Commission had the choice of proceeding either by rulemaking 
ication in such a case. This much was settled in Securities 


ion v. Chenery Corp., 332 U.S. 194 (1947) where the Supreme 


Since the Commission, unlike a court, does nave the 
ability to make new law prospectively throug ugh the 
exercise of its rule-making powers, it has less reason 
to rely upon ad hoc adjudication te formulate new stan- 
dards of conduct within the framework of the * * * Act. 
332 U.S. at 202. 


See, also, Federal Power Commission v. Texaco, Inc., 377 U.S. 33 (1964), 
where the Supreme Court upheld regulations of the Power Commission which 
provided for summary rejection of contracts which included pricing provisions 


different from those specified in the regulations. 


Public Law 87-346 added a new section to the Shipping Act, 1916, which 
provided that "The Commission shall make such rules and regulations as may 
be necessary to carry out the provisions of this Act". 46 U.S.C. 841a. This 
section was enacted at the request of the Commission made in a letter to the 
Chairman, Senate Committee on Commerce: 


It should be noted, in connection with these proposals, 
that H.R. 6775 also contains provisions dealing with 
rulemaking and obtaining of necessary information by 
the Board. However, the partial grant of rulemaking 
authority contained in the last section of H.R. 6775 
is not a general grant of rulemaking authority under 
the act, and, since it mentions only certain sections 
of the Shipping Act, 1916, might be construed to negate 
rulemaking authority with respect to the other sections 
not specifically mentioned. Steamshi Conferences and 
Dual Rate Contracts, Sen. Rpt. No. B60, 87th Cong., lst 
Sess., DD. 27-20. 

In approving the Commission's request, the Senate Report noted: 


A new section 43 would be added to the Shipping Act, 
1916, to require the Commission to make such rules 
and regulations as may be necessary to carry out the 
provisions of the Shipping Act, 1916, as amended. 
This would broaden considerably the Commission's 
yulemaking power as originally outlined in the bill. 
We have made this change at the urgent request of 
the Commission and despite the objections of certain 
carriers. Senate Report, p. 20, emphasis supplied. 


The Commission's rulemaking powers derived from section 43 of the 


Shipping Act, 1916, have been before the Courts of Appeals in several cases. 


In Pacific Coast European Conference v. United States, 350 F.2a 197, cert. den. 


382 U.S. 958, the Ninth Circuit approved the Commission's use of rulemaking 


in devising uniform clauses for dual rate contracts. The Court there stated: 


ey Kaen 


In our judgment the terms and conditions under which 
dual rates might be charged were the subject of rule 
making. In this area the Commission was acting in 
implementation of 8 14b; its action was legislative 
rather than judicial in character. It was a pros- 
pective determination of the standards under which 
the conferences were to be permitted to act in the 
future rather than an adjudication as to whether 
those standards in a particular case had been met. 


350 F.2d at 205. 5/ 
In Alcoa Steamship Company, Inc. v. Federal Maritime Commission, 121 


.24 756 (1965), tnis Court had occasion to consider 
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the scope of the Commission's rulemaking arived from section 43, 


carrier involving 


to what 

1961 
those of other 
commerce. Congress refused 
he Interstate Commerce Act. 
was principally concerned with 
foreign maritime commerce, 
to enlarge procedural 
med the importance of 
competition-sensitive 
760. (Footnotes omitted). 
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amendment and the 


the Court nected: 


5/ The Ninth Circu persuaded by the ninth sub-paragraph 
of section Lhd wi issi wi ‘ it "such 
other provision: i the statute. Section 
15, however, does not contain a specific list of required provisions for 
conference agreements, as does section 14b, and such a catch-all clause 
was therefore unnecessary to allow the Commission to adopt particularized 
standards such as it did in General Order 9. 
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The maritime agency, notoriously weaker than its sister 
agencies, has been given * * * substantive regulatory 
responsibilities of increasing complexity. We cannot 
assume that Congress would impose these responsibilities 
without providing the procedural means for bearing them, 
Hence we are compelled to resolve all doubts of legis- 
lative intent in favor of extending the limits of the 
1916 Act. * * * It should be noted, however, that the 
legislative history of the 1961 revision imposes limits 
on Commission powers. The Commission may only adopt 
rules necessary to substantive regulation under the Act. 
And it may not act in a manner which would put an unequal 
burden on American-flag carriers vis a vis their foreign 
flag competitors. 348 F.2d at 761 (footnotes omitted), 
emphasis supplied. 


The Alcoa decision immediately leads to an examination of the pro- 
visions of General Order 9 in the light of the criteria laid down by this 
Court: Are the rules necessary to substantive regulation under the Act, 
and do the rules in any manner put an unequal burden on American-flag 
carriers vis-a-vis their foreign flag competitors? The answers to these 
questions, respondents submit, support the Commission's exercise of its 
rulemaking authority in this instance. 
Section 15 of the Shipping Act, 1916, prohibits approval or continued 
approval of a conference agreement wnich: 
. . « fails to provide reasonable and equal terms and 
conditions for the admission and readmission of other 
qualified carriers in the trade, or fails to provide 
that any member may withdraw from membership without 
penalty upon reasmable notice. 

In its statement of policy in General Order 9, the Commission recognized 


its responsibility tc "determine that all conference agreements contain 


reasonable and equal terms and conditions for admission and readmission 


to conference membership of qualified carriers". In premulgating the rules 


S116: = 


in General Order 9, tre Commission has insured that all agreements will 


contain "reasonable and equal terms and conditions" by specifying the minimum 


provisions necessary for the Commission to ascertain that the Congressional 


intent is being carried out. The rules permit the parties to agree on their 


ag 


own language if it for: S to the intent and purpose of the 
sion is compelled to prescribe 
are thus necessary "to 
substantive regulation under t! 18 F t 761. 
General Order 9. on fi >» does place an unequal burden on 
American fla; is f cien flag competitors. All 


are treated equally by the general 


herefore the Commission's 
by the statement 


floor of the Senate during the debate cn H.R. 


The Senator f s i while ago made what I 
consider to 1 j é i even a vital, point 
when he sai : f are not exclusive cluts. 
i n blackball any other 
and join them. 


On the contrary, the law now specifically states--and 

it will be restated under the bill before the Senate-- 
that the maritime company which is not in the conference 
and which wants in must be permitted to join if it proves 
ability and intention to operate a regular service in 
the trade. 107 Cong. Rec. 18131. 


aan ly ee 


There can be no doubt that the Commission's rules do not place an unequal 
burden on American flag carriers vis-a-vis their foreign flag competitors. 

On the contrary, the rules are designed, as was the legislation, to protect 
American flag carriers. Therefore, under the criteria laid down by this 
Court in Alcoa, the rules are a valid exercise of the Commission's rulemaking 


power derived from section 43 of the Shipping Act, 1916. 


TTI. THE COMMISSION'S ORDER TO SHOW CAUSE WAS AN APPROPRIATE MEANS OF 


THE COMMISSION © URUER iV OS ee 


INSTITUTING THE PROCEEDING AND PETITIONERS WERE DEPRIVED OF NO 

RIGHTS OF PRCCEDURAD DUE PROCESS BY VIRTUE OF THIS PROCEDURE. 

The Commission's proceeding in Docket No. 65-28 was concerned solely 
with the question of whether petitioners’ agreement conformed to section 15 
and the implementing rules of General Order 9. The procedure employed by 
the Commission in the adjudication of that issue was entirely adequate and 
fair. Petitioners were given full notice of the matters and issues and the 
specific respects in which their agreement was challenged. Petitioners 
were permitted to introduce affidavits of facts, if they wished to do so 
(JA 10). In addition, petitioners were afforded the cprortunity te present 


memoranda of law and oral argument to the Commission. Moreover, the Commission 


again considered petitioners’ basic otjecticns to General Order 9, although 


6/ A reading of the show cause order demonstrates that it was in full 
compliance with all of the provisions of section 5(a) of the Admin- 
istrative Procedure Act (5 U.S.C. 1004(a)). That section merely requires 
that the order (1) contain a reference to the agency's authority suffi- 
cient to inform the parties of the legal powers and jurisdi¢tion which 
the Commission is invoking in the particular case, thus enabling the 
parties to raise any legal issues they consider relevant, and (2) contain 
a statement of the matters of fact and law asserted sufficient to advise 
the parties of the legal and factual issues involved in the proceeding. 
The agency is not required to set forth evidentiary facts or legal argu- 
ment. Attorney General's Manual_on the Administrative Procedure Act, 
at pp. 46-47. 


en Le oe 


the rulemaking proceeding. Petitioners have 


shown that they suffere rom the procedures followed by 


Commission in the eeding therefcre have no cause for com- 


J.S. v. Pierce Auto Lines, 327 U.S. 515, 528-529 (1946) 


determine how petitioner agreement had actually 


adopted certain parti- 


and equal" terms ar r which 


Commission elected to proceed by 


therefore, afforded a fair 


conducting 


der anew 


"hearing" 
rative Procedure 
e clauses are con- 
37 of tural Gas Act. 
f Ampeals ‘erred, that the present 
of United States v. 
_ 192, and that the sta- 
for a hearing under 8 7 does net pre- 


clude the Commission from particularizing statutory 


wp ctu 


standards through the rule-making process and barring 
at the threshold those who neither measure up to them 
nor show reasons why in the public interest the rule 
should be waived. 377 U.S. at 39. 


Finally, the show cause procedure similar to that employed by the Com- 
mission in the instant case was upheld on review by the Ninth Circuit in 


American-Export and Isbrandtsen Lines, et al. v. Federal Maritime Commission, 


334 F.2d 185 (1964). In that case, these same petitioners challenged the use 


of the show cause order in a proceeding where the Commission determined that 
a conference port equalization rule was not authorized by the conference's 
pasic agreement. In affirming the Commission's order, the Court stated: 

We are not impressed by the criticisms, multiplicitous 

as they are, made by the petitioners to the procedures 

aiuopted by the Commission in this case. From our review 

of the record we are satisfied that no substantial right 

of due process was denied to them and no prejudice was 

suffered by them. 334 F.ed at 191. 
The record in the instant case, respondents submit, likewise reveals no 


denial of due process or prejudice to petitioners, and the Commission's 


order under review should therefore be affirmed. 


CONCLUSION 


The order under review shculd be affirmed and the petition to review 
should be dismissed. 


Respectfully submitted, 


Donald F. Turner James L. Pimper 
Assistant Attorney General General Counsel 


Robert N. Katz 
Irwin A. Seibel Solicitor 
Milton J. Grossman 
Attorneys Walter H. Mayo III, Attorney 
Federal Maritime Commission 
Department of Justice 


Washington, D.C. 
October 19, 1966 
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STATES COURT OF APP PEALS United States Cour L of Apo2a 1S 
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for tho District cf Columbia Circuit 


UNITED 


FOR THE DISTRICT OF COLUMBIA DISTRICT 
i APR 27 199/ 


Wathen Cf catoons 


' PACIFIC COAST EUROPEAN CONFERENCE 
and its Member Lines, 


Petitioners, 
Vv. No. 20,195 


FEDERAL MARITIME COMMISSION ana 
UNITED STATES OF AMERICA, 


Respondents 


LEK CCK ib 


ITION FOR RECON SiDET tat LUG 


The Court Ha 

"Vastly Enlarged 

to the Commission, by Vi 

Addition of Section 43 to the Snip- 
ping Act. 


is 4 
The Court states as a major premise for its Gecision 

that a matter of “central importance” 
to the Shipping Act was the Congressional decision 
the Commission vastly enlarged rulemaking’ power, " 
addition of the rule-making Section 43. [slipsheet, 
Footnoted to this assertion is tne further statement 

"The legislative history is clear that 

Congress intended £0 "eliothe the Commission 


with a broad autnority jin this regard, going 
well beyond what it had PORSES See pefore,' 


to which is cited the Court's recent decision in Alcoa 
Steamship Co. v. F.M.C., 121 U.S.App.D.C. 144, 348 F.2c 
756 (1965). Alcoa itself (in the passage referrea to by 
Court in the instant case) 


“tmetner §S41a, standing alone, wou 


2) 
ader 


had been conferred, 

since Congress plainly manifcstea its 

understanding that it had." 121 U.S.App.».C. 

at 148, 348 F.2d at 760, n.. 27. 

Nothing could be farther from the truth, as 

assage from the Senate Report, cited and quoted to 
these statements, eminently bears out. The Court's error here 
is one of fact, pure and simple. 

The passage states, “This would broaden consicaerabiy 
the Commission's rule-making power as originally outlined in 
the bill ":- not, as the Court reads it, in the unamenced 
statute. 

As enacted in the legislation of 1961, Section 43 is 
virtually identical to Section 204(b) of the Merchant Marine 


Act of 1936 which, in turn, was similar in substance and 


purpose to Section 3 of the original Act of 1916. Since that 


irst date of enactment over 50 years ago, there has been no 
broadening nor change in the rule-making authority delegate 


to the Commission, nor was there intended to be. 


to carry out sections 


of this Act." 


specific enumeration, extending 


a 


section to the Act as whole. 


Pa) 
a 


clear by the very reauest o 


to which the Senate passage refers, 


the 


2ry 


aly 


necessi 


ove 


. 
re 


coverage of the rul 


This is made eloquently 


Commission 


and to 


Court itself made reference [348 


1o) 
a 
= 
iS) 
e 
ris 
vi 


91O CO 
2} 


SA) Ops ne 


x i to nerate 
esoect to the ot 
nentioned. Letver or 
gune 30, 1961; Sen.Rep. 

ist Sess., 27 (1961). 


evel 
Ve 
40s 


See also, to precisely the same 


(Sept. 13, 1961), where Federal 


quoted as stating: 


is 


rule- 


nority 
S773 2S not 
Uns 1G L 


Sons 


act, . i9i6, 
: h 


‘ieman an sctaicem da dated 
No. 860, 87th Cong., 


effect, 107 Cong. Rec. 1815 


Maritime: Board Cnairman Stakem 


"Section 7(c) of H.R. 5775 authorizes the Board 


to make such rules and 
necessary to carry out 


regulations as may be 


sections 14, first (6), 


20, and el'of this act. 
Tinrestion of the Board's rulemaking authority 
in aid.of these specifically named Sections 
may imply an absence of such authority in aid 
of other sections of the act. 


"Tho Board believes at has such eonorn) 
rulemaicing authori alti the Shippin 
does not contain 4 XDLECS a thercor, Ww 
believe that an express grant of sucn general 
authority is desirable." 


Moreover, as footnote 27 to the Alcoa decision itself 


points out, the Commission (or, as it then was, Board) had 
long exercised the very same powers, under (most recently) 
Section 204 of the 1936 Act (46 U.S.C. §1114), as were given 
to it expressly in 1961, in ren 43. The Federal Maritime 
Board made this unavoidably clear, in its recommendations to 
the House Committee: 


"The Board should expressly be given general 
power to adopt rules and regulations necessary 
to ae out its duties under the Shipping Act, 
191 


"The Board is presently vested with several par- 
ticular grants of rulemaking power (e.g., 40°0U.8.C. 
sec. 6160; 40 U.S.C. sec. 876). Moreover, by 
section 204 of the Merchant Marine Act, 1936 (46 
U.S.C. sec. 1114), it is vested with power to adopt 
all necessary rules and regulations to carry out 
the powers, duties, and functions vested in it by 
that act. It is believed tha ee this provision of 
the Merchant Marine jct, c, 193 vests in the J @ 
meneral rulemaking powers 

the 1936 act, ; 1 r ¢ 

Act, 1916, since the 1930 act expressly tran 2 
to the Board's predecessor, :the Maritime Commission, 
all of the powers, duties, and functions whicn had 
been vested in earlier agencies under the Shipping 


ssiy in 
so as to clarity tne UD Hits 
No. 408, o7tn cong., ist Sess., 23 (1901). 

See also the second paragraph of F.M.C. Chairman Stakem's 

statement quoted immediately above. 
A decision of the same Federal Maritime Bo 

1957 is also instructive: 
"ImMile the 1916 Act contains no express language 
granting general rule-making power to the Board, 
such substantive autnority has been conferred oy 
section 204 of the 1936 Act. Carrier-Imposed Time 
Limits For Freight Adjustments, BeMei3<, 295 52 
195 
{ 5 


"Section 204(a) of the 1936 Act transferred to 


cl 
Maritime Commission (the Board's predecessor) 
the functions, powers, and duties vested in t 
former United States Shipping Board by the Shipping 
Act, 1916 * * *,' and provides: 


! 


ne 


"Tae Commission is hereby authorized to adopt al 
necessary rules and regulations to carry out the 
powers, duties, and functions vested in it by this 


Act. 


a 


"Under section 20!'(b) the Board now has autnorit: 
to adopt rules and refulations to carry out 
powers, duties, and functions vested in it 

the provisions ot tne 1910 Act. 

tnerefore, that the 19160 Act vests powers 

in the Board to regulate the activities of 
forwarders, E 
rules and regulations with respect to the ousins 
practices of forwarders." Proposed Rules Governine 
Freight Forwarders, 5 FMB 323, 329-330 (1957) (see 
also footnote 1 therein, omitted in our quotation). 


In the light of all of this, we submit that the Court 
erred in making. so much out of so little - all, apparently, 


by misreading one little word - "bill". Moreover, insofar 
as the Court relies (as Alcoa specifically does; see the 
“last sentence of its footnote 27) upon a purported reading 
of legislative history, 46: <s flatly and demonstrably wrong. 
Insofar as the instant decision, therefore, rests 
upon this faulty premise of "vastly enlarged rule-making 


power," it is also dead wrong. 


EL 
The Court Erred in Affirming the 
Commission's Rules without Reviewing 
chem as Required by the Administrative 
Review Act. : 

In sustaining the Commission's General Order No.g, 
all that the Court determined was that the Commission has 
rule-making power and that prolific rule-making is good 
government ; therefore, General Order No. 9 is good, too. 

The Court did not review General Order No. 9. The Court 
reviewed only the general concept of administrative rule-making. 

The review provisions of the Administrative Procedure 
Act call for reversal of any agency action that is "not in 
accordance with law." (5 U.S.C. 1009(e)). Our challenge to 
General Order No. 9 on the ground that it is: contrary to 
Section 15 of the Shipping Act appears to have been rejected 
solely because it is a "straight-forward" contention. Our 
challenge that General Order No. Q/is contrary to the Federal 


Reports Act was not considered at all. We submit that 


i} 


x6-.| 
{ 


C) 


Petitioners have not received the statutory review of 
General Order No. 9 to which they are entitled under law, 
when the Order is sustained only because it is a rule and 
the agency has authority to issue rules. 

The Court's opinion suggests that Petitioners’ real 
coneern is not the substance of General Order No 9 but the 
possibility of more rule-making in the future. Nothing 
could oe farther from the truth. Petitioners! real concern 
is that their organization of 40 years' duration was dissolved 
by the Commission not for failure to meet every statutory 
responsidility, nor for failure to obey an order, but solely 
‘for failure to obey an interpretative rule (so designated, by 
the Commission). Never before has this or any other Court 


of Review held an interpretative rule to be enforceaole 


py sanctions determined and imposed by the issuing agency 


the cases which the Court cites to its 


"sudieial stamp of approval" [slipsheet p. 7, n.6], including 


the Court's own recent decision iniAmerican Airlines v. C.A.3B., 
123 U.S.App.D.C. 310, 359 F.2d 624'(1966), cert. denicd, 
385 U.S. 843 (1966), offers support for an agency rule t! 


| 
dictates "compulsory agreement" among private parties, a 


= s | 
point which we stressed in our briefs but which the Court's 


opinion overlooks entirely,There is no precedent nor authority 


in support of the Court's holding that rules of substance 
may validly issue under statutory power limited to rules of 
procedure, The cited cases refer only to interpretative 
rules. None concerned enforceable orders disguised «s mere 
interpretative rules, such as the Commission's General Order 
No.9. | 

As we pointed out, the fundamental difference 
between the Commission's rule of "enforced agrecment" and 
general agency rules becomes of overwhelming importance 
when one notes the possibility of Snipping Act $1000/day, 
and/or anti-trust treble-damage, penalty suits, for "carrying 
out an unapproved Section 15 agreement" mares, agreements 
which the Commission unilaterally declares "amended." At 
least three such suits are already commenced in the Ninth 
Circuit, where these petitioners operate, on precisely this 


} 
theory: Kt 


| 
i 


United States v. Pacific Coast River Plate 
Brazil conference, ¢t al.,{N.D. Calif. No. 46780, 
complaint filed March 23, 1967 - Section 15 
$LOOO0/day proceeding; maximum claimed penalties, 
$1,058, 500,000.00 1/ hate: 


United States v. Pacific Westbound Conference et al., 
ND. Calif. No. 46840, complaint filed April 5, 1907 - 
Section 15 $1000/day proceeding; maximum claimed 
penalties, $5,125,000.00. : 


The outcome of F.M.C. Docket 1210; see petitioners! Opening 
Brief herein, p. 25, n. Bes 


Carnation Co. v. Pacific Westbound Conference, 

N.D, Calif. No. 41153, complaint filed December 5, 
1962 - Private-shipper anti-trust action based on 
the same facts as the Government case just cited; 2/ 
maximum possible liability, in treble damages, 
$1,029,830.10. 


No more do the cases cited by the Court for the 
principle of "judicial stamp of approval” ‘support the Com- 


mission's requirement of "agreement" to submit reports. 


This Court's (not uncontroversial)! decision in American 


2 
Airlines, supra, rationalizes those decisions and the 


This is the proceeding in which,! on appeal from dismissal 
‘on primary jurisdiction grounds, the Supreme Court opened 
the door to anti-trust actions, 383 U.S. 213 (1966); it 
is now pending on the merits. 


Aporoximately the same result nas flowed from the incredible 
Ninth Circuit decision respecting Section 14(b), which this 
Court has cited, with apparent approval [slipsheet pp. 7-8, 
n. 6], Pacific Coast European Conference v. United States, 
350 F.2d 197 (1905), cert. dGenicd, 582 U.S. 95a (1955): 

The Department of Justice has brought parallel penalty suits, 
also for $1000/day/line, against the conferences which 
carried that appeal, N.D. Calif.’ Nos. 46835, 46836 and 46837, 
all filed April 4, 1967. The potential penalties here 
aggregate a mere 25 million dollars. 


/ 
With the exception of Pacific Coast European Conference, supra, 
for which there is no rationalization. 


-9- 


underlying "Storer doctrine," thus: 


"Tt rests on a fundamental awareness that rule 
making is a vital part of the administrative 
process, particularly adapted to and necdful 

for sound evolution of policy in guiding the 
future development of industries subject to 
intensive administrative regulation in the public 
interest, and that such rule making is not to be 
shackled, in the abscnee of; clear and specific 
Congressional requirement, by importation of 
formalities developed for the adjudicatory 
process sand basically unsuited for policy rule 
making." 


i 


"Policy," however, is significantly, lacking in General Order 9; 


there are only iron-clad imperatives - minutely-detailed 


"terms of: agreement" and reports. 
In ignoring this etuentier difference, the Court has, 
as well, swept under the rug the subverting of both Section 29 
of the Shipping Act and Section 139f of the Federal Reports 
Act, to which our Opening Brief fat 21-22] referred. Indeed, 
this point, also, is not even qienbroned in the Court's decision. 
The Commission has never before - and never expressly - 
been given the power to enforce its reporting pesutrenents 
by the grave threat of dissolution.’ No other agency, insofar 
as we can tell, has such an awesome power. And the Federal 
Reports Act expressly denies such power. But the Court's 
decision here has, notwithstanding, bestowed it bountifully 


upon this one agency. 


Finally, t! 45 in error, in its heavy 

reliance on the Storer doctrine and, in particular, its 

in ignoring tne essential 
aifference between the v ationally-oriented, open 
Section | I ni 4 Act and the domestically-operative, 
restrictive legislation relating to certific 
convenience and necessity. The Federal Maritime Commission 
nas no such power to curtail service as the Civil Aeronautics 
Board exercised in American Airlines, under its peculiar 
statutory framework. Yet this Court's decision has absolutely 


demolisned the distinction. 


boxoiasidn 
Because the Court's decision utterly ignores all 
of the foregoing, pivotal factors (indeed, the whole reason 
for bringing tne challenge in the first place), reconsideration 


should be granted. Petitioners so move. 


{ 
|Respectfully suomitted, 


GRAHAM JAMES & ROLPH 
Leonard G. James 
Robert L. Harmon 
F, Conger Fawcett 


fo ey 4 FEDER] 


Dated: April 14, 1967. 


CERTIFICATE OF SERVICE. 

ROBERT L. HARMON, one of the attorneys for 
etitioners filing the rorecoing Petition for Reconsider- 
ation, and a memoer of the Bar of this Court, hereby 
certify that I nave i served the said Petition 
for Reconsideration parties of record in this 
proceeding by mailing copy of the same, first class 
mail or air mail, postage prepaid, to the following: 

‘Walter H. Mayo, IiI,Esa., 
Federal Maritime Commission 
Washington, D.C. 20573 


Attorney for Respondent Federal Maritime 
Commission. 


Irwin A. Seibel, Esa. 
Department of Justice 
Washington, D.C. 20530 


Attorney for Respondent United States | 
of America. 


Dated at San Francisco, California, this 14th day of April, 


Lh hd 


1967. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA DISTRICT 


PACIFIC COAST EUROPEAN CONFERENCE 
and its Member Lines, 


Petitioners, 
v. 


FEDERAL MARITIME COMMISSION and 
UNITED STATES OF AMERICA, 


Respondents. 


a ttt enn 


CERTIFICATE OF GOOD FAITH 


I, ROBERT L. HARMON, hereby certify that the 
petition for rehearing (designated "Petition for Reconsideration" ) 
heretofore submitted in the captioned matter is, in my judgment, 
well founded and meritorious, and that the said petition is 
presented in good faith and not for purposes of obstruction or 


delay. 


Dated at San Francisco, California, the 25th day 
of April, 1967. 


